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SOUTHERN BOUNDARY OF OHIO. 


Speech of Cuarues Anverson, Esg., in the Senate of Ohio. 


[In the preceding number we published the Report of the Committee in favor of 
the middle of the main channel of the Ohio River as the Southern boundary of this 
State. Having heard that Mr. Anverson took a different view, pad being desirous of 
presenting both sides of so important a question, we requested him to furnish a copy 
of his speech, which we now have the pleasure of laying before our readers.—Ep.] 


Ji... Anderson rose and said—I should not at this late period of our 
session, make any opposition to the adoption of this Report, and to 
the passage of these resolutions, if I did not earnestly believe them 
to be upon a subject of too much consequence, and too decisive in 
their tone, to be thus, hurriedly and inconsiderately, acted upon at 
such a time—amid the rush and throng of the last and busiest day of 
our legislative duties. And not only is this question, which the com- 
mittee has so thrust upon our consideration, one of serious importance 
to the citizens of the states of Ohio, Indiana and Illinois, upon the 
one hand, and of Virginia and Kentucky upon the other, but the 
harmony and peaceful relations of the people of their coterminous 
States, and perhaps the very existence of our Union—concerning 
which we are often, so needlessly alarmed,—may depend upon the 
honest adjustment of this and other such vexatious and fretting ques- 
tions. Aside too, sir, from its real gravity and value, this matter has 
in it, a property and interest peculiar to its own class. It is a * Bor- 
der trouble!” And these have always been questions of a character, 
the most irreconcileable in their settlement, and the most embittered 
and ferocious in those wars and controversies, which they have occa- 
sioned. Why this is, we shall not now pause, by philosophy, to in- 
quire. But that such is the fact, is too well known, to need argument, 
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or historical citation, to prove. Each one of us, in his brief and lim- 
ited experience in the affairs of Jife, must have observed individuals, 
led by a peculiar blindness and obstinacy, combined, sacrificing their 
entire tracts of land in litigation about some trifling, swampy gore or 
fringe of “ border,’ which at the beginning he would gladly have 
given twice ove in value to his then friend and neighbor. And the 
“Border Tales” of all ages and countries, bespeak both the high 
and ennobling deeds of chivalric valor and the mean artifices and in- 
trigues, and acts of cruelty, indescribably horrid, which Border Wars 
and negotiations have excited, and can yet produce. If I remember 
rightly, Mr. Speaker, it is not necessary to grapple in the dark his- 
tories of other times and people, for exemplification or illustration of 
this truth. The Executive, Legislature, and the people of Ohio, have 
already figured in ‘*a wordy war” and on “the tented field,” upon 
the merits of a boundary line dispute, as well as Caesar, Frederick 
the Great, and the youthful and heroic Governor of Michigan! We 
have already enjoyed an opportunity of witnessing, with satisfac- 
tion, the mingled energy and patriotism of all the Militia Gene- 
rals in the State, who at that most interesting epoch in our 
history, volunteered, to the Executive, in all sorts of letters, writ- 
ten in language, as various in their spelling and grammar, as in 
their chirography, to devote themselves, epaulettes, buttons and all, 
to the extinction of the Wolverines. It may be time again to exhi- 
bit, to England and the world, as a caution, another such specimen 
of our fraternal love and of our high and heroic chivalry. 

But this subject has still another peculiarity in its character. It 
had its origin in the envy, jealousy and dislikes arising out of the 
institution of slavery. All the murderers, horse-thieves and felons, 
who have violated the laws of Virginia for the last half century, 
might have been apprehended by the authorities of that Common- 
‘wealth, with perfect impunity, without the slightest complaint on our 
part. These feelings, however, excite in the people of Ohio, that 
apparently contradictory feeling of hostility to slavery, in petto—by ° 
the retail, as it were,—whilst the large majority of them disclaim 
“ Abolitionism,” as a word of vile slander and reproach, and, by no 
means, believe that remedy to be practicable as a moral reform, or 
desirable, as an improvement, in our day and generation, in the mar- 
ket price of their pork, flour and whisky. ‘This very Northern 
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way of viewing and treating slavery has now become traditional and 
hereditary. It has about it, therefore, a sacredness, which I, (who 
voted for the Grave Yard Bill of the Senator from Lake,) would not 
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disturb, if I could. But this is a delicate question, Mr. Speaker. 
And as I hold, myself, some very peculiar opinions in relation to it, 
which would in turn displease the South and the North, I shall pass 
it, with but one other remark, which will as fully describe all the 
characteristics of this Boundary question, as would pages of my dis- 
quisition. The line in question, is the Western “Mason and 
Dixon’s Line.” 

Considering then, the subject of these resolutions to be of serious 
consequences, and not to be slightly treated, I wish I could be sufh- 
ciently assured of the proper feeling of moderation, in the Senate, to 
pause and maturely consider them and the probable results of their 
passage by us, before we act, and that we should now, by our votes, 
declare our real opinions, But I am constrained to say that 1 expect 
no such thing. Without imputing to Senators motives, in the least 
degree, unworthy, I cannot hope that most of us will not be un- 
der the control of the peculiar prejudices, which have been alluded 
to, or by that not unfrequent, careless indifference whether one’s 
votes truly, or not, represent his opinion. Besides, sir, if I must 
speak out so painful a truth of my fellow countrymen, I am unable to 
see, in the signs of these times, any evidences that our hereditary 
English passion of invasion, the true Anglo-Saxon spirit of Land- 
Robbery, has been at all abated either by Christianity, by our tree 
institutions, or by the spread of civilization. In view of the recent 
annexation of Texas—* per fas, aut nefas,” especially by the latter;— 
of the senseless, child’s clamor (and by Western men too, who have, 
already, too much land,) of “all Oregon or none;” of the yearnings, 
by some of our vagrant and loafer population, for the Californias and, 
lastly, of the fact that in a public paper, printed at Washington 
city, the lawless and felonious principle is asserted, that our govern- 
ment ought to seize Mexico and give peace to her people at the point 
of the bayonet—because their own government cannot secure order. 
In view of all these mortifying circumstances, I cannot expect mode- 
ration, now and here, upon a question of extending territory. For, (the 
argument may be,) we have as a nation, got Texas, and we will have 
these other lands, by our assurance and “our destiny” combined; 
why, then, as a State, (having no other worlds to conquer, Alexander 
like,) should we not fall upon our confederate States and claim, at 
least a small, watery slice from Virginia? Can any sophist, out of 
Vattell or upon the Texas-principles, (now adopted in this report)—of 
“contiguity of territory” and “convenience” of navigation, juris- 
diction, wharfage, &c., &c.—answer me this syllogistic question? 
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Mr. Speaker, I much fear for this argument, that it may be defeated 
by precedent, if not by principle. And in these times, when a man’s 
love of country is measured by the extent to which he asserts to 
stretch its boundaries, I repeat that I do not expect, moderation or 
justice in his demands. 

Speaking of Texas, here reminds me, that I have been informed 
that these fellow-citizens who were captured, (I have no doubt ille- 
gally,) on the bank of the Ohio river, in the act of abducting slaves, 
in a little way, were of that peculiar class of exclusive friends of 
liberty, who in 1844, coolly permitted, what they might, by a word, 
have prevented, the annexation of Texas and the commitment of 
millions, to the heavy and galling yoke of perpetual and bitter bond- 
age. So far as I am concerned, for their double crime (if indeed 
their party sin were not sheer fanatical delusion,) I have no sympa- 
thies whatever for them. If they were to rot in the jails of Virginia, 
they could not atone for the miseries, which they have heaped on 
others. This, however, constitutes no good reason, why this bounda- 
ry question, which, through their agency, has been disturbed, should 
not be properly settled. Let us, at all events, proceed to examine it 
closely, carefully, and honestly. For myself, I cannot perceive any 
obligation upon me, as a legislator of Ohio, to play the small part of 
her attorney, and to endeavor to conceal from our adversary the 
strength of his, or the weakness of our own cause. If our title be 
good, discussion will demonstrate it. If it be otherwise, I do not de- 
sire to deceive myself, nor to be an instrument of misleading others. 

I will begin the examination of this subject, by the remark, that to 
us, the people of Ohio, and of the Western States generally, the claim 
of the middle of the channel of the Ohio river, set up in this report 
and resolutions, is entirely novel. It is as strange to our ears, as that 
other absurd pretence of certain Virginia functionaries, that the high 
water mark on this side, constitutes their Northern limit. It is true 
that, as early as the year 1780, a Revolutionary writer of much merit 
and of deserved distinction, the famous Thomas Paine, denied, by a 
tract called “ Public Good,” the title of Virginia to the North-west- 
ern Territory, which is, (either by actual original right, or by treaty,) 
the only basis to her present claim of the Northern low water mark 
of the Ohio river as the boundary. But notwithstanding his usual 
display of historical accuracy and research, his ability and ingenuity 
in argument, and notwithstanding the generosity and popularity of 
his purpose,—to establish a general fund to carry on the Revolution- 
ary War,—he failed in his object. The right of Virginia was ac- 
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knowledged by the other States, and his tract had well nigh gone at 
once out of memory and of print. I must confess, however, that I 
think, that a fact not examined in that article, because it was not per- 
haps known across the mountains, before the period of its publication, 
gave much more strength to the claim of Virginia, than those grounds 
upon which they had theretofore rested. This event will be pre- 
sently referred to. Many, at least of these older claims of Virginia, 
it must be admitted, are very weak and slight, if not utterly visionary 
and immaterial. And Mr. Paine very completely overthrows such. 
For, when the name of “ Virginia” was given to the whole of Worth 
America, if the charter of Queen Elizabeth to Sir Walter Raleigh in 
1583, be the source of this title, and the North-western Territory be, 
from it, claimed to be a portion of her soil, then the claim only re- 
sults in saying, that the territory in question belonged to “ North 
America,” which was then a synonym for “ Virginia.” And the most 
that the “ State of Virginia,” as the successor of Sir Walter Raleigh, 
could now claim, would be, that she was a trustee for all the then 
“ Virginians,” or the English colonists and their descendants of what- 
ever States they may be. 

Nor can the title of Virginia, which is now again denied, and 
which, it must be admitted, is a question preliminary and essential to 
her present claim, be referred, with more advantage, to the patent of 
James Ist., (1602.) Because neither the “ North Virginia Compa- 
ny,” whose limit was forty-five degrees north latitude, nor the “ South 
Virginia Company,” whose Southern boundary was thirty-four de- 
grees, were permitted to extend farther than one hundred miles from 
the seacoast. 

The charter of 1609, (also from James Ist.,) is the next in order, 
and is that which enlarged their boundaries very greatly. This char- 
ter is also the old basis of the claim of Virginia to the North-western 
Territory. But if credit has been bestowed upon the arguments of 
Mr. Paine, already noticed, it is impossible to read his discussion of 
the constructions of this instrument, without experiencing that dis- 
gust, which a well constituted mind, earnestly and healthily loving the 
truth, must feel in contemplating the paltriness of sophistry. I hope 
that I shall neither be supposed guilty of the unfairness of seeking to 
discredit an argument by creating, or by appealing to, a prejudice 
against its author, nor of the illiberality of distrusting the reasoning 
of a man upon one subject, because I am convinced of his error in 
another. Of “Tom Paine,” the Atheist, I know nothing, I care 
nothing. I have never read his “ Age of Reason.” I do not intend 
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to read it. But with the political writings of Thomas Paine, the au- 
thor of “Common Sense,” * The Crisis,” &c., &c.; the patriot who 
bravely loved his adopted land and the institutions of liberty; the 
man of mind and feeling, who wrote, in the year 1776, such words 
as “ These are the times which try men’s souls. The summer soldier 
and the sunshine patriot, will, in this crisis shrink from the service of 
his country; but he that stands it now, deserves the love and thanks 
of man and woman,’—with, and for the political writings of such a 
man, whatever may have been his error and perversity on other sub- 
jects, | am not ashamed to profess some acquaintance and much re- 
gard. I am not, therefore, prejudiced against this tract on its author’s 
account. Nevertheless, I can see nothing more in it, than a stretch- 
ing after the most remote probabilities, while plain and almost palpa- 
ble facts were within his reach; a painful and forcible, or a slight-of- 
hand distortion of the simplest and most natural construction of 
language, and a general use of every artifice of a most skillful sophist, 
who must disregard the contempt, which minds, that are capable of 
detecting his fallacies, will entertain for him and them, as he must 
himself despise the blind credulity and weakness of those whom he 
deceives. 

The language of that Patent on this topic, is—“ Beginning from 
the cape or point of land, called Cape or Poiat Comfort, thence all 
along the Seacoast to the northward, two hundred miles, and from 
the said Point or Cape Comfort, all along the Seacoast to the south- 
ward, two hundred miles; and all that space or circuit of land, lying 
from the Seacoast of the precinct aforesaid, up into the land through- 
out, from Sea to Sea, West and Northwest.” 1 Laws of the U. S., 
p. 465. 

Mr. Paine urges, in substance, that this extension of boundary is 
void and valueless; Ist, because the words of the grant are uncertain, 
obscure, and unintelligible; 2nd. that the words “ West and North- 
west,” mean, that one of the dines from the extremities of the seacoast 
line, shall run “ West,” and the other Northwest. 3d. That, (as it 
is not settled by the grant, which of them shall run the one course or 
the other, and because it is not probable that King James would 
give them boundless limits, only three years after he had limited them 
to a square of one hundred miles,) it is most probable that it was in- 
tended, that the Western line should begin from the Northern end of 
the Seacoast line, and the North-western line from its Southern ex- 
tremity. By which, and by his (perhaps proper) adoption of the 
meanderings of the sea shore, as the Eastern limit, a triangle would 
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be formed, whose contents would be much less than Virginia now is, 
and whose Western apex would not reach within three thousand miles 
of the Pacific Ocean, 4th. That the words “from Sea to Sea” apply 
descriptively to those of “ land throughout,” and not to “ the space or 
circuit of land patented to the company,” “because a North-west 
line set off two hundred miles above Cape Comfort, would not only 
never touch the South Sea, but would form a spiral line of infinite 
windings round the globe, and after passing over the Northern parts 
of America and the Frozen ocean, and then into the Northern paris 
of Asia, would, when eternity should end, and not before, terminate 
in the North Pole.” Surely, it will not be necessary to dissect this 
argument, in order to reveal its unsoundness and fallacies. And, I 
believe, that I shall be able to present an argument in favor of the 
Virginia claim, so much stronger than that even presented by this 
grant, that it would be wasted time to defend it, even if it were more 
seriously shaken by opposition, than I think it has been. 

Mr. Paine, however, then proceeds to consider and discuss, with 
his accustomed acuteness and ingenuity, the question, whether, (what- 
ever may have been the true meaning of the charter,) the present 
State of Virginia could inherit under it. In which argument he ex- 
amines whether the charter was transmissible from the London or 
South Virginia Company, and whether it lapsed from non user or was 
surrendered, revoked, or superseded by the proclamation of 1763. 
This Proclamation, was, nominally and hypocritically (as our author 
says,) intended to secure to the Indians, some of their rights. Would 
to God! that either England or our own Republican Government, 
had but the shame, in their Oregon controversy and other proceed- 
ings, in regard to this undone race, to pay even such deference to the 
name and show of justice and humanity, as to “make even a pre- 
text” of either, and not depart, utterly depart, from that hard dis- 
tinction, upon which the European colonists, (by a newly adopted 
section in the code of the Laws of Nations,) justified the appropria- 
tion of the surplus lands of the barbarians. But they now alike for- 
get, or disdain to leave them, of their grand heritage, the “ measure of 
an unmade grave!” 

But the language of this instrument, Paine calls “ only a pretext 
to create an idea of the humanity of government,” while “ the object 
and intention of the proclamation, was to the western boundary, 
which is here signified not to extend beyond the heads of the riy- 
ers, and these, then, (he continues,) are the western limits which 
Virginia had as a province, under the crown of Great Britain.” Let 
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us look into this pretext of Mr. Paine. Here is that language of the 
proclamation. “ Whereas it is just and reasonable, and essential to our 
interests, and the security of our colonies, that the several nations or 
tribes of Indians, with whom we are connected, and who live 
under our protection, should not be molested or disturbed in the 
possession of such parts of our dominion and territories, as, not having 
been ceded to, or purchased by us, are reserved to them or any of them as 
their hunting grounds; we do therefore, with the advice of our privy 
council, declare it to be our royal will and pleasure, that * * * no gov- 
ernor or commander-in-chief of our colonies or plantations in America, 
do presume, for the present, and until our further pleasure be known, to 
grant warrants of survey, or pass patents for any lands beyond the 
heads or sources of any of the rivers which fall into the Atlantic 
Ocean, from the west or northwest, or upon any lands, which not 
having been ceded to or purchased by us, as aforesaid, are reserved to ihe 
said Indians or any of them.” Now this truly “just and reasonable” 
and open endeavor, to prevent the colonial “ Governors ” from ced- 
ing lands which had neither been ceded to them nor the British 
Crown; to “secure” the grantees of such dishonest grants, from the 
dangers of leaving their posts and separating from their brother 
colonists, and to preserve to the Indians, a residue of the country, 
which the God of Nature had given them, asa means of subsistence, 
is construed and distorted into “ a pretext of humanity,” to cover up 
and conceal the secret, ( wherefore secret? ) purpose of declaring the 
Western boundary of Virginia! And a proclamation of one of the par- 
ties to a contract—a charter,—is held to annul it! Was ever reasoning 
more dishonest, or dishonesty more disgusting than this? But I shall 
not pursue this part of the subject farther. Let me proceed to show, 
that Virginia had a claim much stronger than any charter from any 
Crown can be. Although I, by no means affect such intensity of 
radical and philosophical Republicanism, as to gainsay the validity of 
such titles, neither, certainly, can the chairman of the Judiciary Com- 
mittee, who so ably represents the interests, and I sometimes fear the 
prejudices of that admirable people in the “ Western Reserve,” deny the 
sufficiency of charter-titles. Even the author of the Age of Reason 
says;“J am not fond of quoting these old remains of former arro- 
gance, but as we must begin somewhere, and as the States have agreed 
to regulate the right of each State to territory, by the condition each 
stood in with the crown of England at the commencement of the revolution, 
we have no other rule to go by.” 

What, then, was the condition of Virginia at that time? She was 








Southern Boundary of Ohio. 345 


a Colony, or Dominion, as some insist, with or without ascertained 
or ascertainable limits. (It is immaterial to the point now to be pre- 
sented.) According to the American doctrine of human rights, her 
Declaration of Independence made her a free and sovereign power, 
and, by the commonly received law, she became so de facto, during 
the progress of her Revolution. ( Under the Articles of Confedera- 
tion, “she retained her sovereignty, freedom, and independence.” 1 
Laws U. S.p.13.) The subsequent treaties with England and the oth- 
er nations of the world, only “ acknowledged” her independence and 
sovereignty. Either doctrine, again, equally serves my purpose. As 
an independent sovereign power, immediately upon her declaration of 
her independence and sovereignty, she made an alliance, for certain 
specified and very limited objects, ( not at all relinquishing any territo- 
rial or other rights incident to sovereignty,) with certain other equally 
sovereign and independent states, as Massachusetts, New York, &c. 
In pursuance of the provisions of this alliance, or confederation of 
states, she raised her “ Line of Virginia Continental troops,” and fur- 
nished her quota of supplies, ammunition, &c. &c. But, the better 
to defend and secure her own territorial and other sovereign and 
separate rights, this now sovereign government levied and established 
“A Line of Virginia State Troops.” A Colonel of this latter line, 
Geo. R Clarke, was sent into Kan-tuck-ee, a portion of this territory 
disputed by Paine, in 1780, and now, almost for the first time since, by 
the Judiciary Committee of the Senate of Ohio. And an agreement 
was made with this officer, and his subordinates and men, that inas- 
much as the sovereign State was as poor in moncy, as she was indepen- 
dent in her Government, and as abounding in lands, as she was, at that 
time——“ the dear old Commonwealth! ”—liberal and public spirited in 
all her proceedings, she would pay them for their services in land, at 
300 acres for each and every person in the expedition. ‘“Butler’s 
History of Kentucky,” p. 47. The officer was furnished besides, by 
the Government of Virginia, with £1200, with ammunition, boats, 
and all other necessary equipments. Without pursuing the various 
dangers and hardships of this little band of daring and noble Virgin- 
ians, it is sufficient to say, that from the 4th of February, when their 
great commander left Williamsburgh, the then capital of Virginia, 
until the 4th of July, 1778, when the British post of Kaskaskia was 
most skillfully surprised and captured, in the name of Virginia, they 
surmounted difficulties which would have overwhelmed all resolutions 
less strong and high than those which nerve great minds to accom- 
plish the grandest enterprises—such as the conquest of Empires. Ca- 
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hokia was taken, in like manner, by this energetic leader, on the 6th 
of July—and “ for the State of Virginia also.” Id p.57. Then, in 
the same month, the only remaining British post, St. Vincent ( Vin- 
cennnes or “Au Poste”) fell into his hands, through the intimidation 
which his energy and his fame as a warrior enabled him to impose on 
the enemy, and through the gratitude and respect which his modera- 
tion after victory, and the humanity and wisdom of his counsels and 
his conduct had engendered. 

But this important post was, however, retaken on the 15th of De- 
cember following, by “Gov. Hamilton,” the British Lieut. Governor 
under Sir Guy Carlton, Governor in Chief of Canada, &c., who 
marched from Detroit for that purpose. And this was the first move- 
ment in a grand campaign to reconquer and repossess the entire 
western country. Vide Col. Clarke’s despatches to the “Governor 
of Virginia, *Jefferson’s Cor. Vol. 1. p. 45. Gov. Hamilton either 
mistook and misunderstood the character of his adversary, or his own. 
After the endurance of many and severe privations, and the subjec- 
tion of incredible difficulties and obstacles, Clark, by a two days’ 
seige, re-captured the British fort and town, as well as Governor 
Hamilton and his men, &c. And thus, in the language of Chief Jus- 
tice Marshall, by “ these bold and decisive measures, which, whether 
formed on a great or small scale, mark the military and enterprising 
genius of the man, who plans and executed them,”—formed this entire 
territory into “a portion of the wide domain of Virginia.” 4 Mar- 
shall’s Washington, 565-7: Butler’s Ken., p. 88: Marshall’s Kentucky, 
66-73. This event dates from the 25th of February, 1779. 

Here, then, is first, that title of Virginia, then of Congress under 
Virginia, and lastly of Ohio, under the ordinance of Congress, on 
July 13th, 1787, to the soil on which we now stand, within such 
limits, as our future examination of the discussion, shall show them to 
be, and which has been already pronounced better than a title, by 
any charter, to unconquered and unpossessed lands, It is the right 
of conquest, in a rightful and just war. 

A controversy arose many years ago, 1 Cooper’s “Notions of the 
Americans,” p. 76-8, which has been recently revived, in regard to 
the comparative merits of each of the American Commissioners, Ad- 
ams, Franklin, or Jay, in the establishment of our present northern 
boundary line, through the middle of the lakes, instead of the 45th 
degree of north latitude, or the Ohio river, as were respectively pro- 
posed. It is not deemed here necessary to enter into that subject, 
for any other purpose, than to strengthen and establish the proposition 
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above made. In the Journal however, of Mr. Adams himself, on 
“Tuesday, November 5th, 1782,” (6 Sparks’ Diplomatic Correspondence, 
p- 467) will be found the following entry: “Mr. Jay told me our 
allies did not play fair. They were endeavoring to deprive us of the 
fishery, our western lands, and the navigation of the Mississippi. They 
would even bargain with the English, to deprive us of them. They 
want to lay the western lands, Mississippi, and the Gulf of Mexico 
into the hands of Spain.” Mr. Jay entertained this suspicion of the 
designs even of France, notwithstanding an offer made by the British 
Commission, a week before, to establish either of the two former of 
the three here just mentioned. He suspected that the purpose of the 
visit of M. Rayneval to London about the same time, was “ to hint 
the propriety of such a line as, on the one hand, would satisfy Spain, 
and, on the other, leave to Britain all the country north of the Ohio.” N. 
Am. Review, Vol. 30, p. 22. His colleagues subsequently and justly 
joined with him, in this mistrust of our allies. So that, while Franklin 
seemed to be more resolute and energetic, in his opposition toa clause 
in this preliminary treaty, indemnifying the Royalists, or Tories, ‘Id. 
491,’ and Adams seemed, by a sort of state and family instinct, most 
concerned for the Cod fisheries, it does appear that Jay felt more 
solicitude as to the preservation ‘of our Western Lands,” by establish- 
ing the northern boundary of the Confederacy, west of Pennsylvania, 
sufficiently far up. I repeat, however, that I have no disposition to 
determine the question — which of these patriots most deserved the 
approbation so politely bestowed by the French upon Mr. Adams, 
and so handsomely and generously transferred by him, to Mr. Jay 
— that of “Le Washington de la négotiation ”! I only maintain 
that there was another * Washington ”— a Washington not of the 
treaty, but of the council fire and of the battle field — whose merit 
was greater than those of either, or of all— whose deeds were the 
subjects on which they but talked and wrote and negotiated, and 
which have been strangely overlooked in this matter; I mean the 
“ western Washington, the Father snd Founder of the west,” George 
Rogers Clarke. 

But even if this claim of Virginia were as false and as hollow, as it 
is solid and true, how can the General Government of the United 
States or Ohio, (both claiming title solely under her,) dare to gainsay 
it? The former, has distinctly acknowledged Virginia’s title before 
her cession of it, by a resolution accepting it at the cession, and, ever 
since, by repeated acts of the National Legislature, and by the solemn 
decision of the National Judiciary. Congress admitted the suffi- 
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ciency and perfectness of this title, by asking, in her resolution of 
Sept. 6, 1780, a cession of these lands, to aid in the accomplishment 
of the revolution. She acknowledged it, by the act of Sept. 13, 
1783, declaring the terms, on which she would accept such cession; 
by her solemn and formal reception of the deed of Virginia, by res- 
olution on the Ist March, 1784; by the resolution of July 7th, 1786, 
requesting Virginia to revise and so to alter such deed of cession, as 
to “ empower the United States ” to make a different division of the 
territory therein granted, into the proposed new States. And, lastly, 
Congress, in the face of the world, and by that famed Ordinance of 
July 13,1787, and which our own Supreme Court has judicially 
determined to be a portion of the fundamental, constitutional law of 
Ohio, (5. O. Rep., p. 410,) has distinctly and irrevocably admitted the 
title of Virginia, to have been the source of hers, And, as if to par- 
ticularise that this question of “Boundary” were still a right of her 
grantor, the 5th Article of that instrument begins in these words: 

“ There shall be formed in the said territory not less than three, 
nor more than five states, and the Bounparrss of the states, as soon 
as Virginia shall alter her deed of cession, and consent to the same, shall 
become fixed,” &c., &c. 

These facts assuredly foreclose the United States from now gain- 
saying Virginia’s title to this land. And if Ohio, exempted from all 
technical, judicial, and reasonable rules, could go behind the root of 
her own claim to soil and jurisdiction, her acquiescence ir it for more 
than forty years, must quiet and silence her objection. Such too, has 
been the general understanding of the people of the U. S., learned 
and unlearned. In the Ist Vol. of the Laws of the U. S., p. 452, will 
be found the following: The whole territory north of the river 
Ohio, and west of the state of Pennsylvania, extending northwardly 
to the northern boundary of the U.S., and westwardly to the Missis- 
sippi, was claimed by Virginia, and that state was in possession of the 
French settlements of Vincennes and Illinois, which she had occu- 
pied and defended during the Revolutionary war.” * * The 
U. 8. have obtained cessions from the four States, and thus acquired 
an indisputable title to the whole.” 

I am aware that Mr. Chase, (the able gentleman who compiled 
the Statutes of Ohio, which bear his name,) says, in his preliminary 
sketch of the history of Ohio, that “ the claim of the United States, to 
the lands in question, seems to have been the most rational and just.” 
But I cannot refrain from believing that if he were, himself, to recon- 
sider the two principal reasons for that supposition, he would, at least, 
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entertain serious doubts of their correctness, For it is not a fact, as 
that author shows, that this “ vacant territory was wrested from the 
common enemy, by the united arms, and at the joint expense of all 
the states.” And, if the re-assumption of the London company char- 
ter (of 1609) upon the writ of quo warranto of 1624, abolished the 
boundaries of the Colonial government authorised by it, or, went any 
farther, than to take into the hands of the sovereign, the privileges 
and functions of government, which his predecessor had bestowed 
upon the Company, then indeed Virginia was left without boundary 
at all. 

I have been more particular in establishing this claim of Virginia 
to this soil, not only because, upon it, as upon a foundation, must rest 
the decision of this boundary line, but because, as has been seen, 
high authority has questioned it, and because the Report now before 
the Senate prudently treats it as an open question, and generously 
concedes it only, “ for the purpose of this discussion.” 

Claiming then, this point as settled—What line was established by 
Congress, “after the assent of Virginia,” between that State and this? 

First: the /anguage of all the titie papers is remarkable for its un- 
changeably expressing but the one, simple, indisputable idea of con- 
veying and of accepting lands “ northwest of the Ohio river.” The 
Virginia act of January 2, 1781, conveys to Congress “ the territory 
northwest of the Ohio river.” The Act of Congress of September 
13, 1783, employs the same words. The Act of Virginia, (October 
20, 1783,) authorizing their delegates in Congress to convey, varies 
the phraseology in one respect, only, (as it were,) to prove the firm- 
ness of their intention in regard to the other. It conveys “ the ter- 
ritory northwestward of the Ohio river,” and again, “all the tract of 
country, within the limits of the Virginia charter, situate, lying, and 
being, to the northwest of the river Ohio.” The deed of cession 
(March 1, 1784,) repeats this last phraseology literally. Congress 
formally accepts “this deed,” on July 7, 1786,—two years after- 
wards,—asks Virginia to empower Congress to divide differently the 
territory [now] of the United States, “lying northerly and westward- 
ly of the river Ohio,” and on July 13, 1787, passed the celebrated 
Ordinance, whose very title, is “ An Ordinance for the government 
of the territory of the United States northwest of the river Ohio.” 
1 Laws U. S.,472—483. In this class of arguments, a class, I admit 
of very inferior and subordinate force, may be noticed, the phraseolo- 
gy of several other acts of Congress, and of Ohio. In the Act of 
Congress, (May 20, 1785,) for ascertaining the mode of disposing of 
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the lands in the northwest territory, it is said “ The first line (town- 
ship) running North and South, shall begin on the Ohio river, at a 
point &c.,&c. And in the Act of Congress, May 7, 1800, the north- 
west territory was divided into two divisions, by a line beginning on 
the Ohio, &c. &c. Id. 

And the act relative to arrests, February 24, 1831, O. St. p. 76, 
declares that “ all arrests, not contrary to the provisions herein con- 
tained, made in any place, or on any river or water course, within, 
or bounding on this State,’ &c., &c. So the Act in regard to collect- 
ing of claims against steamboats, &c., February 26, 1840—Id. p. 209, 
uses the words “navigating the waters within or bordering on this 
State,” &c. &c. But it is unnecessary to dwell upon mere strict con- 
struction. Let us examine topics more worthy of consideration. 

The case of Handly v. Anthony et. al: 5 Wheaton, 375, which I 
have cited at a former period in this discussion, affords that decision 
of the Supreme Court, which has always heretofore been looked upon 
as a settlement of this question. But it is now said in this report, and 
in the debate held upon it, and before its introduction, 

1. That “ the Court was not called upon to decide where was the 
boundary line between the sovereign powers,” 

2. That “ neither State interested was in court.” 

3. That “if it were otherwise, yet one judicial decision settles no 

question.” 
. To the first of these objections is added the remark, that “ what- 
ever else the judge wrote was obiter dicta, and extra-judicial.” 
Now suppose both propositions to be true. Here, then, is the 
state of the case. The Supreme Court of the United States,—the 
only tribunal which could have determined the cause, if it had been 
strictly and properly presented to it, in a case which the court mis- 
took for one in which the point arose, unanimously, and through the 
Chief Justice (Marshall,) examined the facts, and the law involved in 
the question of boundary, and in a decision, as remarkable for its 
clearness and beauty of argument and its legal learning, as almost 
any similar labor of its great author’s mind,—decided what was the 
the boundary line now in question. 

The Standing Committee on the Judiciary of the Ohio Senate, in 
a labored Report, diligently prepared by its chairman, after delay 
and careful deliberation, and pompously signed by every member, to 
give it overwhelming weight, coolly reverses that decision, upon ob- 
jections simply and merely technical, without the least examination 
of its grounds, and asks the Senate, by solemn resolution, also to de- 
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clare it erroneous! For what purpose, sir? If the law of the court, 
be good law, and will, 7f applied strictly to this question, when pre- 
sented, in all formality and by the precisely proper parties, preclude 
the recovery by your client, why vex the court and the adversary, 
by a useless, and worse than useless, litigation? Is it to make?an ex- 
hibition of the zeal of your advocacy of the client’s cause? the fervor 
and the extent of your patriotism? Your zeal were worthier in a 
better cause. And your client, if either an honest or a prudent 
man, will neither admire the little cunning of the quibble, by which 
you procured him a “new hearing,” nor thank you for the sacrifice 
of feeling and of dollars, which will be its result. I wish 1 could 
hope that the people of the State, had as just views of its interests 
and its honor. 

But if that decision of the Supreme Court be not law, why has not 
this committee of lawyers, paid the poor respect to it, to have at 
least made a show of so proving it, before its condemnation. 

I will, however, look into this case, and without resting satisfied 
that what Chief Justice Marshall has solemnly,—the ermine upon 
his shoulders,—pronounced to be Law, might be taken here as 
Law. I shall pay enough respect even to the dictum or the doubt of 
my friends who are on that committee, to endeavor to make up an 
honest and independent opinion upon this subject. 

Let me first, however, begin this examination by looking into 
that case. And in stating it, 1 must be excused, if 1 give a prefer- 
ence to the language of the Chief Justice, over that even of the 
Chairman of our own Judiciary Committee. The case, 5 Wheaton, 
375, begins—“ Mr. Chief Justice Marshall delivered the opinion of 
the Court. This was an ejectment brought in the Circuit Court of 
the United States, for the District of Kentucky, to recover land which 
the plaintiff claims under a grant from the State of Kentucky, and 
which the defendants hold under a grant from the United States, as 
being part of Indiana. The title depends upon the question, whether 
the lands lie in the State of Kentucky, or in the State of Indiana.” 

“ At this place, it appears from the plat and surveyor’s certificate, 
the Ohio turns its course, and runs southward for a considerable dis- 
tance and then takes a northern direction, until it approaches within less 
than three miles, as appears from the plat, of the place where its 
southern course commences. A small distance above the narrowest 
part of the neck of land which is thus formed, a channel, or what is 
commonly termed in that country, a bayou, makes out of the Ohio, 
and enters the same river a small distance below the place where it 
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resumes ils westward course. * * * About midway of the channel 
two branches empty into it from the northwest, between six and seven 
hundred yards from each other; the one of which runs along the 
channel at low water, eastward, and the other westward, until they 
both enter the same river. Between them is ground over which the 
waters of the Ohio do not pass until the river has risen about ten 
feet above its lowest state. It rises from forty to fifty feet, and all the 
testimony proves that this channel is made by the waters of the riv- 
er, not of the creeks which empty into it. ‘The people who inhabit 
this peninsula, or island, have always paid taxes to Indiana,” &c. Id. 
375-6. 

At the trial below, “ The Court instructed the jury, that admitting 
that the western and northwestern boundary of Kentucky, included all the 
islands of the Ohio, and extended to the western and northwestern bank 
of the Ohio, yet no land could be called an island of that river, unless 
it was surrounded by the waters of the Ohio at low water mark; and 
to low water mark only, on the western or northwestern side of the Ohio 
river, did the boundaries of the State of Kentucky extend.” “The 
counsel for the plaintiff, [claimant under Kentucky,] excepted to this 
opinion, and then moved the court to instruct the jury, that if they 
found the land in question was covered by the grant to the lessor of 
the plaintiff, and that it was surrounded by a regular channel of the 
Ohio on the northwestern side, and was, at the middle and usual state 
of the water in the Ohio, embraced and surrounded by the water of 
the Ohio flowing in said channel, it was an island, and within the State 
of Kentucky. But the court refused to give the instructions afore- 
said, but instructed the jury, that if the water did not run through 
said channel at low water mark, but left part thereof dry, it was not an 
island, or within the State of Kentucky.” 

Chief Justice Marshall—sifting and searching the facts, as usual, 
by his extraordinary powers of Analysis, for the true point at issue,— 
continues—“ The two exceptions present substantially the same ques- 
tions to the court, and may therefore be considered together. They 
are, whether land is properly denominated an island of the Ohio riv- 
er, unless it be surrounded with the water of the river, when low? and 
whether Kentucky was bounded on the west and northwest by the 
low water mark, or at its middle state? or, in other words, whether 
the State of Indiana extends to low water mark, or stops at the line 
reached by the river at its medium height?” 

As I find that the next paragraph begins with a construction, con- 
firmatory of that which I have already given to the language of both 
the contracting parties to the deed of cession, I shall give it entire. 
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“In pursuing this inquiry, we must recollect that it is not the bank 
of the river, but the river itself, at which the cession of Virginia com- 
mences. She conveys to Congress all her right to the territory “ situ- 
ate, lying, and being to the northwest of the river Ohio.” And this 
territory, according to express stipulation, is to be laid off into inde- 
pendent Staies. These States, then, are to have the river itself, 
wherever that may be, for their boundary. ‘This is a natural boundary, 
and in establishing it, Virginia must have had in view the conveni- 
ence of the future population of the country. 

When a great river is the boundary between two nations or States, 
if the original property ts in neither, and there be no convention respect- 
ing it, each holds to the middle of the stream. But when, as in this 
case, one State is the original proprietor, and grants the territory on 
the one side only, it retains the river within its domain, and the newly 
created State extends to the river only. The river, however, is its 
boundary. /d. p. 379. Again—* Whenever the river isa boundary 
between States, it is the main, the permanent river, which constitutes 
that boundary; and the mind will find itself embarrassed with insur- 
mountable difficulty in attempting to draw any other line, than the 
low water mark,” Id.380-1. These last sentences and the argument 
which follows, are those to which certain functionaries of Virginia 
have taken grave exception, when they originated the charge against 
this decision of being “ extra-judicial and obiter dicta.” But as I 
have no more sympathy with the radical spirit of uprooting all estab- 
lished principles, nor with the red hot and rampant patriotism, which 
may prevail there, than here, I disregard them alike, to abide by 
such authority as I have cited, particularly when they are, absolutely, 
so just and so true. 

I do not know, perhaps, what signification the Attorney General 
of Virginia, or the Chairman of the Judiciary Committee, who re. 
peats them, intends to give to these words “ extra-judicial,” &c. If it 
be merely meant, that, if the low water mark, as a boundary, would 
exclude the lands in question from the territory of Kentucky, a forti- 
ori, the filum aquae or middie thread of the river, as a boundary, 
would have excluded it still more and farther; or, if it be intended 
only to say, that for the purpose of adjudicating the cause pending 
before the court, it was not strictly necessary to have decided between 
the low water mark and the filum aquae, as the proper boundary, 
since either would have, alike—upon the facts found by the court— 
defeated the claim of the Kentucky claimant: why I can only say 
that the Chairman of the Committee would hold a court to a narrow- 
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ness of limit, in thus excluding it from the whole view of the ques- 
tion to be decided, never before claimed or thought of. And as for 
the advantage attempted to be taken on the other side, by the Vir- 
ginia authorities, who are said to claim to the top of the bank—either 
by a fixed title to the lands upon the Ohio shore, thus alternately 
submerged and dry, or by a sort of “ divisum imperium” like the ebb- 
ing and flowing of admiralty and common law jurisdiction—I am not 
able to perceive, how their charge of “ extra-judicial,” &c., can con- 
sist with the fact, that if it were true, the Supreme Court must have 
actually made the opposite decision in the case, and have adjudged 
the land to the Kentucky claimant! And yet they allege, that the 
decision of the boundary between the States was irrelevant and ex- 
tra judicial—a sort of an episodical gallop fer idle amusement amongst 
foreign topics, habitual, I suppose, to minds like Judge Marshall’s or 
Chancellor Hardwick’s, which are by nature, or education, unable to 
keep a surveyor’s eye upon the point aimed at, and to march steadily 
up to it. To such absurdities will excessive patriotism, or “ State 
pride,” bring men of sense! 

But at the time, when this decision was made, “ the Ohio citizens,” 
mentioned in the Report “ whose personal liberty the State is bound 
to protect,” had not committed those acts, for which they were 
apprehended and, consequently, this claim of the middle of the river 
as the boundary, had not, in those simple days, been thought of. The 
able and accomplished Attorney General of the United States—one 
Wm. Wirt—was so blind as not to have perceived clearly his client’s 
interest and to have been atterly ignorant of any such defence in the 
suit. While the Chief Justice, in the simplicity of his heart, suppo- 
sing that the controversy was solely between low water mark and 
those of higher stages, and that “the sole question in the cause re- 
spected the boundary ef Kentucky and Indiana; and that the title 
depended en&rely upon that question,” Jd. p. 381—rashly ventured to 
determine that boundary. And in so doing, he chose very properly, 
as I believe, te take inte view the whole subject, to decide it not 
merely so far as was necessary to the state of facts in the case, as he 
found them, but to take away any necessity of future litigation be- 
tween the parties, and to establish the point, not merely where the 
Indiana claimant’s lands should begin, but where they should end—viz: 
at low water mark and not at the middle of the river, as is claimed in 
these resolutions. Besides the relevancy of this decision is defensible, 
by the every-day practice of all courts—that is, after having disposed 
of the facts against a party, to consider the validity of his claim, even 
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if the facts had been for him—to decide upon the law of the cause, 
as if upon general demurrer. Nor is it usual to call this style of de- 
cision, “extra judicial or an ebiter dictum.” 

I have promised however, to lay aside this decision, and examine 
it in the light of other authorities, perhaps more influentia} with the 
committee on the Judiciary. Vattel, who is the universally acknowl- 
edged authority on International Law, gives the following rules: 

Cuar. XXII, p. 193, s. 266.—* When a nation takes possession 
of a country, in order to settle there, it possesses every thing included 
in it,as lands, lakes, rivers, &c. But it may happen, that the country 
is terminated and separated from another by a river, in which case, it is 
asked, to whom this river belongs? It is manifest from the principles 
established in Chap. XVII, that it ought to belong to the nation, who 
first took possession of it. ‘This principle cannot be denied; but the 
difficulty is, to make the application. It is not easy to determine 
which of the two neighboring nations was the first who took posses- 
sion of a river that separates them. These are the rules which the 
principles of the law of nations furnish for deciding these questions. 

“1. When a nation takes possession of a country terminated by 
a river, it is considered as also appropriating the river itself; for a 
river is of such great use, that it is to be presumed that the nation 
intended to reserve it to itself. Consequently, the nation who first 
established its dominion on one of the banks of the river, is considered 
as being the first possessor of all that part of the river which termi- 
nates its territory. This presumption is indubitable, when it relates 
to a river that is extremely large, at least for a part of its length; 
and the strength of the presumption increases or diminishes in an in- 
verse ratio with the largeness of the river; for the more the river is 
confined, the more does the safety and convenience of its ‘use require 
that it should be subject to the empire and property of that nation. 

“2, If this nation has made any use of the river, as for navigation 
or fishing, it is presumed with the greater certainty, that it has resoly- 
ed to appropriate the river to itself. 

But “3. If neither the one nor the other of the two nations near 
the river, can prove that it first settled in those countries, it is to be sup- 
posed that they both came there at the same time, since neither of 
them can give any reason of preference, and in this case, the dominion 
of each will extend to the middle of the river. 

«4, A long and undisputed possession establishes the right of na- 
tions, otherwise there can be no peace, nor any thing stable amongst 
them, and remarkable facts ought to prove possession. Thus &c. &c. 
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“5, If treaties determine any thing on this question, they must be 
observed. The decisions by conventions, being very express, are sa- 
fest; and this is in fact the method taken by most powers at pres- 
ent.” 

These, then, are the rules, which have been established by the 
usages and laws of nations, for our guidance in this question. And if 
they had been established with a prophetic eye upon this very case, 
they could scarcely have been made more fit or more decisive. For 
Virginia was “ the first of these States which took possession of the 
country and established its dominion” on the banks of this river. She 
first and for years, alone “made use of the river in navigation.” That 
navigation too was, in part, to conquer “and take possession of this 
same vacant country.” Jd. ch. XVIII, p. 103, s. 203. She “can prove 
that she first settled in these countries,” and consequently her “ do- 
minion does not stop “ at the middle of the river.” She has had “a 
long and undisputed possession,” strengthened by judicial decision, 
which has stood during the ordinary age of man. And lastly, if all 
these points of general law were against her, “ a treaty ”—* the decis- 
ions of conventions,” * very express and safest,” have acknowledged 
and confirmed her title to the whole of the river. 

See also the same doctrine that “ prior occupancy ” of a country 
gives title to the whole river, when it is its boundary, expressly held 
in Wheaton’s International Law, p. 150, citing Vattel & Martin’s Pre- 
cis du Droit, des Gens Moderne, ch. 9, s. 39. What then is the utility of 
going behind the decision of the Supreme Court of the U.S.? The 
law, as given by the earliest writers, is exactly the same and equally 
as binding. Chancellor Kent says, “In all our foreign negotiations, 
we have paid the most implicit respect, to the practice of Europe, 
and the opinions of her most distinguished civilians ”—* and no civi- 
lized nation, that does not arrogantly set all ordinary law and justice 
at defiance, will venture to disregard the uniform sense of the estab- 
lished writers on international law.” 1 Kent’s Com. p. 18. 

The claim of Virginia, then, is established by the unanimous deci» 
ion of the Supreme Court of the United States, by the established 
law of Nations where there is no treaty or convention, and by the 
express language of a compact or convention, which settles the mat- 
ter according to law, as it might have settled it in opposition to its 
general principles. 

Against all these authorities, what array of facts or arguments, Mr. 
Speaker, has your committee been enabled to make? Let us dissect 
its Report. ‘The first page is a statement of the fact, that Ohio citi- 
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izens had been illegally arrested, by Virginia authorities, in Ohio. 
The two thirds of the second page, are occupied by a specification 
of the “ inconveniences,” which must arise, if any other line than the 
middle of the river, be adopted—-such as tresspass by piers, water 
pipes, &c., with this grave deduction therefrom,—“ The above con- 
siderations convince your committee, that the boundary line ought to 
be the centre of the main channel of the river.” Now these same 
“ inconveniences ” have existed in all the thousand cases where one 
nation held the whole river. Ought the nations thus incommoded, to 
have therefore taken or claimed the ground over which they have 
erected their piers or laid their water pipes?) And does the Commit- 
tee on the Judiciary propose an amendment to our laws, by which 
any land owner may so alter the common boundary line between 
his neighbor and himself, as to remedy any little “ inconveniences ” to 
his mill race or his barns? I had thought, sir, that the mere * argumen- 
tum ab inconvenienti” had been long ago exploded by Hargrave. 
“Arguments from inconvenience certainly deserve the greatest atten- 
tion, and where the weight of other reasoning is nearly on an equi- 
poise, ought to turn the scale. But if the rule of the law is clear 
and distinct, it is in vain to insist upon inconvenience.” Hargrave’s 
Co. Litt.,p. 66. This deduction however is made from that class of 
arguments, solely. | 

But the Committee “proceeds to enquire, where, by law, the 
line in trath is.” Whereupon this sentence of Vattel is quoted. 
“In all cases of doubt, every country lying upon a river is pre- 
sumed to have no other limits than the river itself; because noth- . 
ing is more natural than to take a river for a boundary, where a state 
is established on its borders; and whenever there is doubt, that is 
always to be presumed which is most natural and probable.” “ This 
proposition of Vattell, your committee esteem an axiom.” I certainly 
cannot object to the right of the committee to consider that truth, 
just what the chairman pleases. But when he adds—“taking it as 
such, it could never be apprehended that, where two nations are sep- 
arated by a river, either should own it to the opposite shore,” I feel 
bound to say that the whole quotation is misapplied; that Vattel was 
speaking solely upon a nation’s right of following up its accretion, 
by the right of alluvion, and not, at all, about “ any middle line,” and 
that the latter branch of the sentence, in regard to what “ is natural 
and most probable ” ( which seems by its repetition, to be a favorite 
axiom with the learned chairman,) is also a distortion of the author’s 
meaning, when applied to this case. The committee may find, only 
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on the preceding page of Vattel, the rules of law applicable to this 
question. 

The Report next proceeds to the deed of cession and its construc- 
tion—in which (3d) page may be found this very extraordinary lan- 
guage: “But a deed bounding on a river, is always adjudged to 
embrace the one half of the river, or to extend to the centre of the 
main current.” I should be pleased to learn where the committee 
found this unlimited doctrine. Not surely in any law book. 

Again, “In the same deed of cession, Virginia stipulates that the 
territory conveyed shall be formed into States, “having the same 
rights of sovereignty, freedom, and independence, as the other States,” 
On the construction claimed by our neighbors, our State is not, as we 
have shown, either sovereign, free, or independent; but our citizens 
and their property, while under the authority of our Jaws, are yet sub- 
ject to the laws of foreign States.” Why? Because if * our citizens” 
build a pier, or wharf or warehouse, or Jay a water pipe across the 
low water mark, (which Virginia claims as the common boundary,) 
our State can “ neither be sovereign, free, nor independent as other 
States,” if they suffer Virginia to extend her laws over them. But 
would not that be the case, as to any other boundary line? Would 
Indiana lose her sovereignty, if one of “ her citizens” should build 
his house over the line between that State and ours, and in Ohio, 
were Mr. Kelley’s tax bill to find him out and catch him, (as it cer- 
tainly would,) or if he should be apprehended therein by our au- 
thorities, for horse theft? And, (to take the other side of this case,) 
when the committee shall have fixed this boundary line, “ in the mid- 
dle of the river,” if Virginia should build a dam across it, and erect a 
house upon its extremity in Ohio, would that ancient and venerable 
commonwealth be reduced again to colonial vassalage, if Ohio should 
extend her laws over it and its inmates? This argument, taking its 
origin in a petitio principii—* a begging of the question”—proceeds 
by sophistry, to a false conclusion. Further reply to it would seem 
unnecessary. 

The Ordinance of 1787, and the Constitution of Ohio are then 
investigated only so far as to quote the words, “bounded by the Ohio.” 
The committee think this phrase would not have been left “ unrestric- 
ted, if Virginia had, by her deed, intended that the boundary 
should be any other than the centre of the river, that being the mani- 
fest intention and authorised construction of both the ordinance and 
the constitution, as Ohio is bounded thereby on the river, and we have 
shown, (!) that a boundary on the river unrestricted, ex vi termini, ex- 


tends toits centre.” 
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This page concludes with another paragraph, the text of which is 
the favorite, misapplied axiom from Vattel, concerning alluvion. 

The fourth and last page of this Report notices the decision of the 
Supreme Court, in the manner already described. Having discussed 
the first objection, acknowledged the second, that Ohio has a technic- 
al right to litigate, in her own name, as a party, if she choose, I shall 
only add of the third, “that one judicial decision settles no question; 
itis only by a series of several decisions well considered, on the same 
point, that the law is established,”— that the citation of this maxim, 
is especially cool in a report, which cites not a case against that one 
decision, and that, as has been seen, the whole series of decisions, 
well considered and undisputed, sustains that of the Supreme Court 
and this claim of Virginia. The low water mark on the north side 
of the Ohio river, is the boundary line of the States south of it, by 
limitation and user, by international law, and by express deed. By 
her compact with Kentucky in her act Dec. 18, 1789, 1 Laws U. S. p. 
675, Virginia stipulated that “The use and navigation of the river Ohio, 
so far as the territory of the proposed state, or the teriitory which 
shall remain within the limits of this commonwealth lies thereon, shall 
be free and common to the citizens of the United States; and the respec- 
tive jurisdictions of this commonwealth, and of the proposed State, on 
the river as aforesaid, shall be concurrent only with the States which 
may possess the opposite shores of the said river.” 

This voluntary act of Virginia removed the only serious and pecu- 
liar inconvenience, arising from her undivided possession of the river. 
For, no one has ever seen, or ever will see, a warehouse, wharf, or 
pier erected, or a water pipe laid down to, or over, the low water mark 
of the Ohio River. The former would be some fifty or sixty feet 
below its high water. And the Water Works are furnished by a 
canal, leading the water from that point to the well at the foot of 
the pump. 

Chief Justice Marshall, in the opinion so frequently referred to, says 
— “this seems to be a repetition of the idea under which the cession 
was made. The shores of a river, border on the water’s edge.” Havy- 
ing cited that clause of the compact to show the whole rights of the 
respective parties to this river, I avail myself, I trust needlessly, of its 
language as an argument to sustain the former proposition. 

But I have vexed and wearied the Senate too much and too long. 
I leave the subject for its disposal, as its members deem proper and 
becoming their own characters. For myself I had only determined 
to do what I think right, and not to subject myself to being misunder- 
stood in that action. 
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Superior Court of Cincinnati—January Term, 1846. 


Lessee or Repecca Feaciy v, HicBee er AL. 
EJECTMENT. 
[Reported by T. Waker from notes of the Judge.] 


By the Statute of 1831, husband and wife must execute the same deed to convey or 
encumber the wife’s estate, but it does not require a joint oxecution. A deed exe- 
cuted on one day by the husband, and on a subsequent day by the wife, binds her 


and her heirs. 


The plaintiff proved that one C. Park died intestate, seized in fee 
of the premises in question, and that Rebecca Feagly was one of his 
heirs at law, and (the possession of defendants being admitted by the 
consent rule) rested his case. 

The defendants offered in evidence a deed from the heirs of C. 
Park, for the premises, to one Perry. This deed was dated 30th 
June, 1834, was signed, sealed, altested, and acknowledged in due 
form, on the same day, by all the grantors named in the deed, (seven 
in number,) including Caleb Feagly, the husband of Rebecca, except 
Rebecca Feagly. Her signature and seal also appeared upon the 
deed, attested by two witnesses, and a separate certificate of the Jus- 
tice of the Peace that she, on the 15th January, 1835, acknowledged 
the same before him. It did not appear from this certificate that 
the husband of Mrs. Feagly appeared with her before the Justice at 
the time she acknowledged the deed. 

This deed was objected to, but the objection overruled pro forma, 
and the deed admitted in evidence. 

The defendants then traced title from Perry to themselves. 

Another question arose during the trial, but it is unnecessary to 
notice it. 

Fox & Kenna for plaintiff; Morris & Ruppxe for defendants, 


Corrin, Judge. From a literal copy of the deed from the heirs of 
Park to Perry, it would appear that Mrs. Feagly signed and sealed 
it on the 30th June, 1834, the day when the deed was executed by 
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the other grantors, including her husband, and subsequently on 15th 
January, 1835, without the presence of her husband, acknowledged 
it. It is claimed, however, that it is evident from an inspection of the 
deed itself, that she did not sign and seal it with her husband, but 
probably signed and sealed it on the day she acknowledged it. In 
the view I have taken of this question, that fact is not important. 

It is a settled principle of the common law, that coverture disquali- 
fies a feme from entering into a contract or covenant personally 
binding upon her. She labors under great disabilities, and is to some 
intents esteemed as dead. These disabilities are for her protection and 
interest ; and they have been in particular cases, under specified 
forms, removed, and methods adopted by which a feme covert can 
make certain contracts which shall bind her. 

In the notes to Coke upon Littleton, it is said that the law, while 
it confers great power in the husband over the wife’s property, will 
not allow her, whilst a feme covert, to enlarge the provisions for him 
out of her property, or strip herself of any claims which the law gives 
her over his. On the contrary, jealous of his great authority over 
her, and fearful of using compulsion, it creates a disability in her to 
give her consent to any thing which affects her rights or claims, after 
coverture, and makes all acts of such a tendency absolute nullities. 

To enable a feme covert to convey her lands, fines were used. 

A fine, in its original, was founded on an actual suit commenced at 
law, for the recovery of the possession of lands. Subsequently they 
became fictitious, and were used as a mode of conveyance. In case 
of femes covert, fines were never allowed to pass without an exami- 
nation of them, apart from their husbands. ‘This examination was 
made when the wife was for a time beyond the influence and author- 
ity of the husband, to know whether her consent was the result of a 
free choice, or of the husband’s compulsive influence. 

As a general rule, femes covert were not admitted alone to levy a 
fine without their husbands, and yet fines have been levied by femes 
covert in the absence of their husbands. 

In Moreau’s case, 2 W. Blackstone’s Rep., 1205, the husband sold 
the land. At first the wife refused to levy the fine. Her husband 
went abroad, and she afterwards consented to levy the fine, and her 
acknowledgment was taken by the Chief Justice of the Common 
Pleas. ‘The husband did not join with the wife. The fine was 
levied without prejudice ‘to his right to avoid it. 

In Stead v. Izard,1 New Reports, 312, the wife was permitted to levy 
a fine without her husband, he being at the time non compos. 

Von. III.—No. 8. 46 
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Compton v. Collinson, 1 H. Bl., 334, is an authority, showing jthat, 
under some circumstances, a feme covert might levy a fine of what 
belonged to her. 

In this case Lord Loughborough says, “ That by the common law, 
a _feme covert is incapable of disposing of |her lands without the con- 
currence of her husband, is true, generally speaking, though not quite 


correctly expressed ; for a feme covert has no power to convey with | 





her husband, except by fine or recovery. | It would be more accurate 
to state the law to be, that a married woman can make no convey- 
ance of her lands except by fine or recovery, and that a fine levied 
by her alone is avoidable only by her husband.” 

The disabilities of a feme covert here are those of the common 
law, with but few exceptions. 

Our mode of conveyance by her is not by fine. Our statute pro- 
vides a much more simple method to attain the same end; but the 
examination of the wife as provided in the statutes of many of the 
States, as well as our own, originated, no doubt, from this practice in 
England, and I think it has in view the same object. Judge Burnet, 
in giving the opinion of the Court,in Brown v. Farran,3 O. R., 155, 
says, that in ‘providing this mode of conveying real estate’by femes co- 
vert in lieu of the common law method, by fine, two objects were in 
view : first, to simplify the transaction, and, secondly, to protect the 
wives of the grantors against the exercise of an improper influence, by 
their husbands.” 

This ancient mode of conveyance by fine, has never been used, 
and is unknown in this State: the ordinance of 1787 provided that 
real estate might be conveyed by lease and release, or bargain and 
sale, signed, sealed, and delivered, &c. And whether our present 
mode was intended as a substitute for the more difficult mode by fine 
or not, the private examination of the wife apart from her husband, 
is strikingly similar to that mode where femes covert are passing fines, 
and can have no other object than the one intended by that mode. 
Against the influence and authority of the husband over the wife, 
it is right and proper to guard ; as to other influences, I know of no 
reason requiring guards to protect the rights of married females in 
the execution of deeds that would not operate with equal force as to 





unmarried females. The policy of the law is, says a distinguished — 


Judge, “ that a wife is not to part with her property, but by her own 
spontaneous and free will.” When that free will is exercised and 
made manifest by the essential provisions of the law, she can part 
with her property, and the conveyance so made binds her and her 
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heirs) When the deed is intended to convey or encumber her estate, 
such deed, says our law, shall be signed and sealed by the husband 
and wife. It must be signed and sealed by the husband, and it must 
be signed and sealed by the wife. In this she is to exercise her own 
spontaneous and free will : such is her declaration upon her separate 
examination. The signing and sealing by the husband and wife must 
be attested and acknowledged as prescribed for other grantors, and in 
addition thereto, the separate examination must be had. In all this, 
the wife acts independent of the husband. In all this, she is as 
though not under coverture. Her disabilities are removed ; her legal 
existence, which, as to most matters, is merged in that of the hus- 
band, is recognized. ‘That legal unity, which for most purposes the 
law has created, is broken : she has a legal individuality, and possesses 
to the fullest extent the powers and capacities of a competent con- 
tracting party. As to the contract, which is evidenced by these 
several acts, the law contemplates separate action. It intends to 
make the wife, for that purpose, a feme sole: to invest her with all 
the powers she possessed before coverture., She and her husband 
must execute the same deed, for so read the terms upon which her 
disabilities are removed and identity recognized, but I cannot see 
any thing which requires a joint execution. It seems to me that the 
whole policy of the law, its spirit and object, requires separate and 
independent action. She is entitled to the advice and approbation 
of her husband ; beyond that he is not permitted to go. 

In this case the deed was prepared for husband and wife to exe- 
cute ; her name was inserted as a grantor, and it was first executed by 
the husband ; of that there is no doubt. That execution is certainly 
strong proof that he approved of the measure. It is certainly a fair 
way of evidencing the opinion of the husband of the propriety of 
the conveyance, without danger of influencing her mind by the great 
authority his position commands, With the approbation of her hus- 
band manifested by his signature and seal, she is called upon to exer- 
cise her free will, to assent or dissent to the contract, to exercise her 
own judgment; and the Jaw fearing there may be some secret 
influences operating upon her mind, specially enjoins a separate 
examination, to learn whether those several acts in the execution of 
the contract were voluntary on her part or not, and she is again 
called upon to express her own convictions of the propricty of the 
conveyance. 

1 am satisfied that the deed from the heirs of Park to Perry is a 
valid deed, and conveyed the interest of Mrs. Feagly in the premises 
in question. Judgment for the Defendants. 


a bad 


( 364 ) 





Marion County Court of Common Pleas—March Term, 1846. 
Layton v. Conover. 
[Rerortep sy Jupce Bowen.| 


Where a married woman has been abandoned by her husband, who has removed to 
another State, resided there for seven years, and declgred his intention of not 
returning to her, she may contract and be sued as a feme sole. 


Assumpsit on a promissory note, dated November 25, 1843, payable 
nine months after date to Hannah Kishler, administratrix of Freder- 
ick Kishler, or bearer, $32.13, signed by defendant. 

The cause was submitted to the Court upon a statement of facts 
agreed upon by the parties, as follows : 

The defendant was married to Edmund Conover, in the state of 
New York, about fourteen years ago, where they lived together a 
short time, and from thence removed into the state of Ohio, and 
resided together five or six years, when they abandoned each other, 
without any intention of living together again, and have, for the last 
eight years, lived separate and apart, without any correspondence, 
whatever ; the defendant supporting herself and one female child, 
without any aid from her husband. The note was given, during this 
separation, for property purchased by defendant at the sale of an 
administratrix. The defendant’s husband was at work at Fort 
Wayne, Indiana, in the fall of the year 1843, since which time he has 
not been heard from, but at that time expressed a determination to go 
further west, and never return to live with said defendant. 

Rowe and Durrte for plaintiff, cited Gregory v. Paul, 15 Mass. 
R., 31 ; Abbot v. Bayley; 6 Pick. R., 89; Rhea v. Rhenner, 1 Peters’ 
R., 105. 

Gopman for defendant, cited and commented on Ringstead v. But- 
ler, 26 Com. Law R.,75; Lewis v. Lee, 10 Eng. C. Law R., 84 ; 
Williamson v. Dawes, 23 Eng. C. Law R., 280 ; Marshall vy. Rutton, 8 
Term R., 545. Bouv. Law Dic., Title, Abjuration. 

By the Court—Bowen, J. The authorities read by the plaintiff 
from Massachusetts, establish the rule to be, that where the husband 
and wife live separate in different States of the federal Union, or 
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where the husband resides in a foreign country and the wife here, 
the husband furnishing no support to, and holding no correspondence 
with her, and such separation has been induced by the neglect and 
cruel treatment of the husband towards the wife, and has continued 
for a great number of years, the husband evincing, by his acts, an 
intention to renounce, de facto, the marital relation, and the wife 
maintaining herself as a single woman, the latter may, in order to ac- 
quire subsistence, carry on trade and hold property in her own name 
as a feme sole ; contract debts, and be sued and sue, as such feme 
sole, to recover the same. ‘This is allowed as a favor to the wife, for 
having, by the marriage contract, merged her separate and individual 
capacity, surrendered up her right to make and receive contracts, 
and to transact business in her own name. She would, in case of 
abandonment by her husband, or in case of necessary separation 
from him for ill usage, and his refusal to provide proper support and 
maintenance for her, be in a most miserable condition, if she were 
deprived of employing her time and industry in the accumulation of 
a suitable subsistence, and for that purpose to make contracts binding 
upon herself, and such as she might, at her own option, and in her 
own name, enforce against others. The necessity of the case would 
seem to render such a rule almost indispensable. It is difficult to 
perceive how a married woman, thus situated, could get along without 
such privilege. 

The case of Rhea v. Rhenner, in the lst of Peters, seems to adopt 
a more liberal rule than the one laid down in Massachusetts. The 
husband’s place of residence, after his separation from his wife, was 
not, it would seem, considered material by the Court. The jadge 
says, that the “law seems to be settled, that, when the wife is left 
without maintenance or support, by her husband, has traded as a 
feme sole, and has obtained credit as such, she ought to be liable for 
her debts. And the law is the same, whether the husband is banished 
for his crimes, or has voluntarily abandoned the wife.” 

A decision of the point before the Court, it is said, did not make it 
necessary to decide and adopt the principle laid down by the judge, 
and, therefore, that the remark is an obiter dictum, not sustained by 
the authorities, and should not be referred to as a precedent. The 
case was a bill in Chancery, filed by Rhenner against Rhea and others, 
in the Circuit Court of the District of Columbia. Elizabeth Rhea, 
one of the defendants, in 1812, was married to Robert Erskine, who 
left her in 1814, and continued absent from that time forward, fur- 
nishing her no support, and she continued to carry on business as a 
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feme sole trader, in Georgetown. In 1817 alotof land, the proceeds 
of her individual earnings, was conveyed to her by Magnes. In 182] 
she married Rhea, Erskine having then, as she alleged in her answer, 
been beyond seas more than seven years. On the 13th of May, 
1819, Elizabeth and Rhea joined in conveying the said lot of land to 
Rhenner, to secure a debt to him from Elizabeth, contracted by her 
after her marriage with, and during the absence of Erskine, which 
deed stipulated, that if the debt was not paid in two years, it should 
be held in trust, with power to sell the same, and apply the proceeds, 
&c. A few days before this deed was made to Rhenner, Elizabeth 
and Rhea fraudulently conveyed the same premises to William Ers- 
kine, an infant son of hers, in fee, in consideration of natural love 
and affection. ‘The bill prayed that the deed to young Erskine might 
be declared void, and that the property might be sold to pay the debt 
due to Rhenner from Elizabeth. The Court below decreed a sale of 
the land, from which the respondent appealed. 

It was contended, in argument before the Court, in behalf of 
respondents, that Elizabeth being, at the time the debt arose, the wife 
of Erskine, could make no contract. On the other side, it was con- 
tended, that the absence of Erskine was equivalent to abjuration of 
the realm, or banishment, in either of which cases, the contracts of a 
married woman are valid by the laws of England. 

The Court, in the opinion delivered, commence by remarking :— 
“ The question submitted by the arguments of the counsel, is, whether 
the contracts and engagementsof Elizabeth Rhea, made in the absence 
of her first husband, and prior to her marriage with the defendant, 
Rhea, are obligatory, and to what extent a woman who has been 
abandoned by her husband, may contract debts for which she is 
personally liable.” 

It was a material point for Rhenner to show that the promise to 
pay made by Elizabeth to him, was valid ; that though married, and 
her husband living at the time, he gave her credit and took from her 
security for its payment; yet the absence of her husband was of 
such a nature as gave her the power to contract and be contracted 
with in her own name, as a single woman. The bill which was filed 
by Rhenner could only be sustained upon a valid and binding agree- 
ment. Both of the Courts in passing upon the case, did give full 
force and effect to the agreement made by her to pay the debt she 
contracted with Rhenner. The absence of Erskine from his wife, 
and his refusal to furnish her support, were considered to be a volun- 
tary desertion of her on his part, and equivalent to the English 
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rule of exile or banishment from the realm, although when the debt 
was contracted by her, he had not been absent five years. But, after 
sustaining this point in the cause, the Court remark, that by the laws 
of Maryland, which must govern the case, a married woman 
cannot dispose of real property without the consent of her husband. 
The separate examination and other solemnities, required by law, are 
indispensable, and must not be omitted. The deeds executed 
by Elizabeth and Rhea, in May 1819, are, therefore, inopera- 
tive and void. This is the only reason given by the Court for not 
decreeing a sale of the land. ‘The Supreme Court did not, however, 
dismiss the bill, but remanded the cause for further proceedings, to 
the Circuit Court; and it is a plain inference, that the Court intended, 
by so doing, to permit Rhenner to take-a decree for his debt, and if 
he established the fraud in the transfer to William Erskine, and 
showed that Elizabeth held an equity in the premises, though not 
empowered to convey the legal title, that such equity might be sold. 
There was a refusal by the Supreme Court to make such a decree, 
because the allegations in the bill against the infant were not proved, 
and the cause was remanded to the Court below, where proof might 
be taken. 

The case is, therefore, in our opinion, an authority on the point 
at bar. The report of itis imperfect, in not stating the circumstances 
under which Erskine left his wife, and where his residence afterwards 
was, and whether any correspondence was kept up between 
them. It establishes, however, that the husband’s separation 
from his wife, and his refusal to furnish her any support for a 
number of years, so far removes the disability of coverture, that she 
may trade as a feme sole, contract debts, sue and be sued, as if the 
marriage relation did not exist. 

In Bean vy. Morgan, 4 M’Cord’s R., 148, it was held, that if the 
husband departs from the State with intent to reside abroad, and with- 
out the intention of returning, his wife becomes competent to contract, 
and to sue and be sued as a feme sole. 

In Starret v. Wynn, 17 Serg. and R., 130, it was held, that if a 
husband deserts his wife, and ceases to perform his marital duties, the 
acquisitions of property, made by his wife during such desertion, are 
her separate estate, and she may dispose of them by will or otherwise. 

In Gregory v. Pierce, 4 Metcalf’s R. 478, the Court say, “ the prin- 
ciple is now to be considered as cstablished in this State, (as a neces- 
sary exception to the rule of the Common Law, placing a married 
woman under disability to contract or maintain a suit) that where ihe 
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husband was never within the Commonwealth, or has gone beyond 
its jurisdiction, has wholly renounced his marital rights and duties, 
and deserted his wife, she may make and take contracts, and sue and 
be sued in her own name, as a feme sole.” “Jt must be a voluntary 
separation from and abandonment of the wife, embracing both the 
fact and intent of the husband to renounce de facto, and as far as he 
can do it, the marital relation, and leave his wife to act as a feme 
sole.” 

The cases cited by the counsel for the Defendant, show the rule to 
be, in England, that where the contract of marriage has been enter- 
ed into, the wife is never afterwards, during its continuance, entitled 
to sue and be sued, asa feme sole, except in case of a divorce, a vinculo 
matrimonii, or where the husband becomes, in the eye of the Eng- 
lish law, civiliter mortuus, as in cases of abjuration, exile, transpor- 
tation for crime, and where, from the time of his marriage, he was a 
foreigner, and continued to reside without the kingdom, énd his wife 
to live separate and apart from him, within the kingdom. These, 
and the like, are the only cases where a married woman is permitted 
to sue or be sued. The English Courts adhere, with great strictness 
to the rule thus narrowly prescribed. Whether it comports with 
sound sense, public policy, or the principles of humanity and natural 
justice, to limit, thus rigidly, the powers of married women, who are 
cruelly treated, and finally deserted by unprincipled and faithless hus- 
bands, and left without any maintenance or support, and thus forced 
to become paupers, or the subjects of charity, is a point which I think 
may be properly questioned. It does not occur to me that any mis- 
chief would ensue, that the marriage contract would be rendered any 
less sacred, by relaxing somewhat from such a rule, and vesting in 
the feme covert, power to contract for herself, whenever the neces- 
sity of the case makes it important for her to do so; that is, whenev- 
er the husband, by his improper absence from her, renders it neces- 
sary for her to procure a subsistence by her own aid; to perform for 
herself, and in her own behalf, the duties which are due to her from 
her husband, and which he neglects wholly to observe, and so far re- 
moves himself from her abode, as to divest from her the power of de- 
riving a competence on his credit. 

There being this distinction between the rule of England, and of 
several of the States of our own country, which ought we to adopt? 
I think the bare statement of the two, will show the latter to be the 
most reasonable, and better calculated to promote the ends of justice; 
more in conformity with that pure system of jurisprudence which ad- 
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ministers full and adequate relief in every case of wrong whieh the 
various relations, interests, duties and business of life are liable, either 
by mischance or design, to produce. It may be, indeed, well doubt- 
ed, whether our own Courts have yet extended the rele far enough in 
this class of cases. 

For eight years there has been a total separation between the de- 
fendant and her husband. She has, during that time, by her own 
exertions, maintained herself and child. This she could not have 
done, if she had been deprived of the right of making and enforcing 
contracts. It has been this power of operating, as a feme sole, that 
has enabled her to purchase property, and the same again to sell— 
to render services for those who have sought them, in the variety of 
industrious pursuits, in which the females of this country are accus- 
tomed to engage, and to sustain, in her own behalf, suits, if necessary, 
to recover pay therefor. This has occasioned no evil to any one.— 
Her husband, during that time has stood towards her in the character 
ofastranger. It is not shown where his residence was, until the fall 
of 1843. Then he was in Indiana, expressing a determination never 
to live with Defeadant again. He did not, as the facts agreed upon 
warrant us in believing, continue in a position, in reference to his 
wife, that enabled her to obtain necessaries upon his credit. He fur- 
nished her no aid of any kind. He held himself out as discharged from 
all obligation to her, and she assumed the same bearing towards him. 
We may suppose, as a just inference from the facts stated, that he 
was absent from her abode in parts to her unknown. By his conduct 
and expressions, he brought himself clearly within the rule laid down 
in the 4th of Metcalf. As far as he could do so, by his abandon- 
ment and desertion of his wife, and his subsequent course of conduct, 
he made a total renunciation of the marriage relation. His inten- 
tion so to do, made known at the time of the separation, has been 
faithfully kept on his part. But it is said that the parties abandoned 
each other, thereby implying that both were in equal wrong, or that 
the separation was by agreement between them. This conclusion 
does not, necessarily, follow. His determination expressed to her, 
of making the abandonment—of withdrawing himself entirely from 
her society, and his relation towards her, may have induced her to 
relinquish and yield up any intention of future cohabitation with 
him—to submit herself to the perverse course resolved upon by him, 
and under deep grief of mind, to resign herself to the consequences 
ofit. This would be, on her part, an abandonment of her husband, 
a constrained renunciation and giving up of the conjugal relation she 
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held towards him. The phrase employed, in the agreement of facts, 
“they abandoned each other,’ warrants in her behalf, and should re- 
ceive this interpretation, and ought not, without proof, to be taken as 
evidence of separation by agreement, collusion, or by an act of hers, 
Under circumstances of the kind above related, the note on which 
this suit is brought, was given. And the Defendant’s counsel now in- 
sists that she is not liable upon it, in consequence of her coverture.— 
We apprehend, that to sustain this defence, would be, to adopt a 
principle, that, in its future application to this lady’s contracts, might 
work for her a much more serious injury than will be occasioned to 
her by the payment of this note, the full value of which she has re- 
alized. Judgment for the Plaintiff. 





Franklin Circuit Court, Kentucky, April 10th, 1846, before the Hon. 
Mason Brown, Circuit Judge. 


Tue Srate or Onto v. Forses anp ARMITAGE. 
[Abridged from the Frankfort Commonwealth.] 
SLAVERY—KIDNAPPING—FUGITIVES FROM JUSTICE. 


A writ was produced in open Court, issued by Wit1i1am Owstey, 
Governor of Kentucky, setting forth that Morpecar Barr.ey, Gov- 
ernor of Ohio, had demanded the persons of A. C. Forbes and Jacob 
Armitage, fugitives from justice, charged by affidavit, with having 
kidnapped Jerry Phinney, a free colored man, resident of Ohio, and 
that the Governor of Ohio had appointed William Johnston his agent, 
to receive said Forbes and Armitage, and bring them back to be tried 
under the laws of Ohio, upon said charge of kidnapping. The writ 
of Governor Owsley commanded the sheriff to arrest said Forbes and 
Armitage, and take them before a Circuit Judge, to be examined and 
dealt with according to the provisions of an Act, entitled, An Act 
to amend the Act reducing into one the several acts authorizing the 
apprehending of fugitives from justice :” Approved Jan. 27, 1820. 

The writ bore the sheriff’s return, that it had been duly executed 
on said Forbes and Armitage, who were thén present in Court, in 
custody of the sheriff. 
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Mr. William Johnston appeared on behalf of the State of Ohio, 
and Mr. Charles S. Morehead on behalf of Forbes and Armitage. 

The Court asked the attorney for Ohio, if he desired to produce 
any testimony, tendering the power of the Court to enforce the ap- 
pearance of any witnesses required. 

Mr. Morehead read the statute of 1820, and waived all technicality 
touching the points of mdictment, affidavits and identity. 

Mr. Johnston would take no technical advantages; but he desired 
a fair investigation which should in good faith respect the rights and 
dignity of Ohio and Kentucky, and the result of which, be it what it 
might, should satisfy the authorities and the people, and allay excite- 
ment on both sides of the water. 

Mr. Morehead presented the issués; that Jerry was a slave, and 
that Forbes and Armitage had the approbation of his owners, in tak- 
ing him in Ohio, and delivering him to them in Kentucky. 

After the introduction of the testimony, which is sufficiently stated 
in the opinion of the Judge, 

Mr. Morehead opened the argument, stating his points as follows: 

1. Under the peculiar writ issued by the Governor of Kentucky, 
and under which Forbes and Armitage were now before the Court, 
the only enquiries which could be made, were, is Jerry a slave? and 
had Forbes and Armitage the authority of the owner, or her appro- 
bation for his recapture? 

Mr. Johnston replied, traversing the grounds of Mr. Morehead, 
and urging the following positions in support of the demand of the 
Governor of Ohio, for the fugitives, Forbes and Armitage: 

1. The Kentucky statute of 1820, is at variance with the constitu- 
tion of the United States, and the law of Congress of 1793, and void. 

2. If the statute of 1820 be void, the Court has jurisdiction only of 
the question of identity, under the statute of 1815. 

If the statute of 1820 be valid, and the Court has jurisdiction, then 
three questions of fact are involved. 

1. Is Jerry a slave, and the property of any one ? 

2. Who is his owner? 

3. Did Forbes and Armitage act as the agents, or with the appro- 
bation of the owner? 

The second point is conceded, for if Jerry be a slave, Mrs. Long, 
representing in her own right, and as administratrix of her deceased 
husband, 26-27ths of Jerry, for the purposes of this case, may be con- 
sidered the owner. 

The third point is conceded also, as to Forbes, but insisted on as to 
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Armitage, because there is no proof of the express approbation of the 
owner as to him. 

The main question is upon the first point. Was Jerry a slave at 
the time Forbes and Armitage aided in seizing him at Columbus? 

1. Slavery is contrary to the law of nature, contrary to the law 
of nations, and exists only by force of the municipal law of the land. 

2. Slavery is strictly local, and confined within the territorial limits 
of the State where it is sanctioned, and cannot follow the fugitive be- 
yond those limits, except by positive law, binding on both sides of the 
line. 

3. The only law varying these great principles of natural and in- 
ternational law, is that to be found, Ist in the ordinance of 1787 for 
the government of the North Western Territory; 2d, in the Consti- 
tution of the United States; and 3d, in the Law of Congress of 1793, 
which latter cannot be so construed, as to extinguish the guarantee 
of liberty contained in the ordinance of 1787, or to extend the rights 
guarantied to the owners of fugitive slaves by the Constitution of the 
United States, 

4. The clauses of the ordinance of 1787, of the Constitution of the 
United States and of the law of Congress of 1793, authorizing fuagi- 
tives from labor to be pursued into the North Western Territory, be- 
ing contrary to the law of nature, contrary to the laws of nations, and 
restrictive of human liberty, must be strictly construed. 

5. Strictly construed, these clauses can extend to but one case— 
that of an escaping slave. This implies a voluntary act of the slave 
contrary to the will of the master, and if by any other than by his own 
will he is carried into the North Western Territory, the relation of 
Slavery ceases as completely as if he had been carried into France, 
or any other foreign State. 

6. If the slave becomes free but for a moment, he can never again 
be reduced to slavery; not even by his own act, because the right of 
freedom is unalienable. 

7. It matters not that the slave was carried beyond the line by a 
bailee to whom he was hired; if he is carried over in the relation of 
a slave, even by a person having a temporary dominion over him, he 
becomes ipso facto free, and the owner has his right of action against 
the bailee for the loss of his services. The law governing chattels 
does not apply to property in human beings, God gave man do- 
minion over, and property in the beasts of the field, &c., but the 
property in man he reserved to himself. The property in animals is 
natural and binding every where; that in man is conventional, muni- 
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cipal, local, and to be kept within the liberal meaning of the written 
law. 

In answer to the positions of Mr. Johnston, Mr. Morehead con- 
tinued: 

1. That the question of the constitutionality of the Kentucky 
act of 1820, could not arise in this proceeding. In ordinary cases, 
the question is perhaps exclusively, an executive one, except as to 
the single inquiry of identity. In this case the Governor of Ken- 
tucky had issued his writ in obedience to the requisition of the Gov- 
ernor of Ohio, in conformity with the act of 1820; and this Court had 
nothing to do but to make the inquiries directed by the writ. If the 
act of 1820 be at variance with the Constitution of the United States, 
and the law of Congress passed in pursuance thereof, the Governor 
might have disregarded it, and issued his writ as in ordinary cases, 
and this Court, it may be conceded, would be compelled to obey the 
Executive mandate upon proof of identity alone. But there is no 
Executive mandate to deliver these persons to the agent of the State 
of Ohio, unless it is ascertained that Jerry is a free man, or that they 
acted without the authority or approbation of the owner. 

The alleged fugitives cannot be delivered up under-this writ, with- 
out the preliminary inquiries directed by the writ itself. The con- 
stitutionality of the act of 1820, cannot therefore arise, and need not 
be discussed. 

2. Is Jerry a slave? 

1. Slavery is what the municipal law has made it, the rights 
growing out of which extra-territorially are guarantied by the Con- 
stitution of the United States. Whether in conformity to natural or 
to divine law is no question here, and ought not to affect in any de- 
gree the fair, liberal and just exposition of the laws securing those 
rights. 

2. The ordinance of 1787 for the government of the northwestern 
territory, it is true, declares “ that there shall be neither slavery nor 
involuntary servitude in the said territory.” But in the case of Ran- 
kin v. Lydia, 2 A. M. Marshall, 467, decided at the fall term of 1820, 
of the Court of Appeals, it is said, that “ when the ordinance declares 
that slavery shall not exist there, it evidently means among the inhab- 
itants and settlers, and not among the travelers or sojourners there. 
Their case is not affected by the provisions of the ordinance ; 
against them no provision exists.” 

The same principle is recognized and enforced in the case of Gra- 
ham v. Strader, &c.,5 B. Monroe, 153. In that case the question is 
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directly decided, that the owner of a slave, residing in Kentucky, 
does not forfeit his slave by taking him to Ohio, or permitting another 
to do so, where the object of the visit is temporary, or in other 
words, where the party taking him there was a mere sojourner, and 
not domiciled. 

3. The slave Jerry being taken to Ohio by a mere bailee, without 
the approbation and against the consent of his owner, and that bailee 
not being domiciled in Ohio, and returning the slave to his owner in 
Kentucky, the ordinance of 1787 can have no effect on his condition 
upon the most technical and strict construction of the ordinance. 

4, Jerry not being entitled to his freedom, in consequence of being 
taken to Ohio by a bailee, the manner of his afterwards leaving his 
owner, made him “ an escaping slave,” in the true and proper meaning 
of the terms. 

5. After the return of Jerry by the bailee to his owner in Ken- 
tucky, she could have maintained no action against him, on the ground 
that he had become free, as settled by the before cited case of 
Graham v. Strader. 

6. The ownership of the slave being admitted, and the power of 
attorney to Forbes fully proven, the law will imply that authority 
was given to him to make use of all necessary means to accomplish 
the object in view, and consequently that Armitage acted with the 
approbation of the owner. 

7. The authority of the appellate Court is binding on this Court, 
and it is useless to discuss the correctness of decisions made elsewhere 


in conflict therewith. 


Orion oF THE Courtr—Alexander C. Forbes, and Jacob Armi- 
tage having been arrested by the Sheriff of Franklin county, under 
a warrant from the Executive, were brought before me in pursuance 
of the mandate thereof. The warrant, after reciting that they had 
been demanded by the Governor of Ohio, as persons charged by 
affidavit before Alexander Patton, a Justice of the Peace of Frank- 
lin county, Ohio, with seizing upon and by violence keeping in 
restraint, with intent to transport out of the State of Ohio, one Jere- 
miah Finney, said to be a free man of Ohio, but claimed as a slave of 
Kentucky, directed the said Sheriff to “ apprehend and arrest the 
said Alexander C. Forbes, and Jacob Armitage, and upon their 
apprehension, to bring them before some Circuit Judge of this Com- 
monwealth, that the said Ci:cuit Judge may proceed by proper and 
legal testimony, to inquire into'the matter, so far as shall be neces- 
sary to ascertain the identity of the said Forbes and Armitage, and 
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their guilt or innocence in the premises, according to the statute of 
Kentucky, 27th January, A. D. 1820, in relation to fugitives from 
justice ; and if they, the persons mentioned in this my warrant, be 
identified as offenders against the laws of Ohio, and be found not 
entitled to the benefit of the provisions of the said act of 1820, that 
the said Judge may order them to be delivered up to William John- 
ston, Esq., who has been duly authorized, by the Governor of the 
State of Ohio, to receive and convey the said Alexander C. Forbes, 
and Jacob Armitage, to the State of Ohio, to be dealt with according 
to law,” &c., &c. 

The facts proved upon the inquiry, were substantially these : 

Jerry Finney was born a slave in the house of Hezekiah Brown, 
of a colored woman named Rose. “Fhis woman and Jerry were held 
by Brown, not in his own right, but as the property of his wife ; 
Rose having belonged to a former husband by the name of Long, 
by whom, previous to her marriage with Brown, she had eight or 
nine children, amongst others, Thomas Long. In the last will and 
testament of Hezekiah Brown, he loaned to his wife a number of 
articles of property, real and personal, and amongst other things, the 
boy Jerry, to be held during her natural life, and after her death to 
go to her heirs. After the death of Brown, his executors, Henry 
Brown and John D. Richardson, executed a paper relinquishing to 
Mrs. Brown, who survived her husband, all claim on the part of 
Brown’s estate to the boy Jerry, and declaring that they knew him 
to be her property, and part of her former husband’s estate. Thomas 
Long, one of Mrs. Brown’s sons by her former husband, purchased 
in his lifetime the interests of all the other heirs except three, and 
died, leaving Bathsheba Long his widow, who administered upon his 
estate, and purchased in her own right the remaining interests of the 
other heirs, except the third of one share, which is outstanding, Mrs. 
Long has settled up, and made distribution of all her husband’s estate 
except Jerry. One of her children is still a minor. 

Sixteen or seventeen years ago, Mrs. Brown, after her husband’s 
death, hired the boy Jerry to a gambler by the name of Allgaier, 
who represented ‘that he was going to work him on a farm in Wood- 
ford county, Kentucky—with a stipulation on Allgaier’s part, that he 
should not take him out of the State. 

Allgaier took Jerry to the State of Ohio, and kept him in his 
services there for six months ; when learning the fact, Mrs. Long, 
who held the remainder in Jerry, wrote Allgaier a letter, directed to 
him at Cincinnati, requiring him to return Jerry immediately, and 
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threatening to sue him if he did not comply ; upon which Allgaier 
returned him to his mistress, Mrs. Brown, who was still living, but is 
now deceased. A few weeks after, Jerry asked permission to return 
to his last place of residence for his clothes, which his mistress gave 
him, and he went away and never returned till he came back in cus- 
tody of Forbes and Armitage. Mrs. Brown advertised him as a 
runaway slave, and offered a reward for his apprehension ; and since 
then, knowing that he was in the State of Ohio, Mrs. Long has given 
three different powers of attorney, at different times, to different 
persons, to bring him back, but always failed. A short time ago, she, 
Mrs. Long, executed regularly, according to law, a power of attor- 
ney to Forbes, whom she at the time had never seen, to apprehend and 
return Jerry to her, at Frankfort, Kentucky. It is admitted that the 
prisoner at the bar is the same Forbes, and that the prisoner Armi- 
tage acted in the matter of Jerry’s seizure, in conjunction with Forbes, 

All the questions of law and fact, in any respect bearing upon the 
foregoing state of the case, have been argued with great zeal and 
distinguished ability, by the gentleman representing the State of 
Ohio, and the counsel retained by the prisoners, and I regret that the 
necessity for an immediate decision, and the other duties of the Court, 
now in session, prevent me from presenting and noticing in detail the 
various positions respectively taken, to illustrate and sustain the points 
so fully and ably debated by them. 

It is urged in substance by the counsel for the State of Ohio: 

1. That the statute of 1820 of Kentucky, is at variance with the 
Constitution of the United States, and the law of Congress of 1793, 
and void. 


2. That if the statute of 1820 be void, the Court has jurisdiction 


only of the question of identity, under the statute of 1815. 

3. That if the statute of 1820 be valid, and the Court has jurisdic- 
tion, then it is insisted that in view of the facts as proved, Jerry is by 
the paramount law of the land free, and cannot be regarded as an 
escaping slave. 

4, That if Jerry be a slave, and the power of attorney valid, for 
the protection of Forbes, still it is not so as to Armitage, as there is 
no proof of the express approbation of the owner as to him. 

The converse of these propositions is insisted upon by the counsel 
for the prisoners. He also insists that the constitutionality of the act 
of 1820 is not necessarily involved in this inquiry. That the Exec- 
utive is the sole judge of the terms and conditions upon which he will 
order the surrender of a fugitive, and that he alone is competent to 
decide whether he will or not be controlled by the act of 1820. 
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The second section of the fourth article of the Constitution of the 
United States, and the act of Congress of 1793, respecting fugitives 
from justice, so far as they prescribe the mode for the arrest and 
delivery of fugitives, are addressed exclusively to the Executive. 
The Constitution enjoins the duty, and the act of 1796 prescribes 
the mode and conditions under which that duty shall be performed. 
It is made strictly, and in terms, an Executive act. The Executive 
alone is required to order the arrest and direct the delivery. Indeed 
in the case of the State of South Carolina ex parte Willard and 
wife, ads. the State of New York, it was held that the demanding, 
apprehending, and conveying away fugitives from justice under the 
provisions of the Constitution, were ministerial acts, wholly entrusted 
to the management and discretion of the Executive, and were so 
exclusively of Executive cognizance, that they were excepted out of 
the State habeas corpus act of South Carolina, by the operation of 
the Constitution and laws and of the United States. And when certain 
persons were brought up before a Judge of that State, by habeas 
corpus, who were under arrest by order of the Executive of South 
Carolina, for the purpose of being delivered to an agent of the Exec- 
utive of New York, who had demanded them as fugitives from jus- 
tice in that State, their discharge was moved on various grounds ; 
but the Judge decided that he had no power or authority to discharge 
the prisoners, or in any way whatever to interfere with the mandate 
of the Executive. See Sergeant’s Constitutional Law, page 395. 

The act of Kentucky, approved 27th January, 1820, in relation 
to fugitives from justice, imposes restrictions upon the delivery of 
fugitives by the Executive, which restrictions are not found in the act 
of Congress of 1793, and it must rest with the Executive to decide 
whether he will recognize those restrictions as binding on him, or 
whether, disregarding the said act, he will direct an unconditional 
delivery of the prisoners. 

The Executive has directed the prisoners to be delivered up on 
condition that they are not within the restriction of the act of 1820. 
Should I, by my mandate, direct them to be delivered to the agent of 
Ohio upon any other terms than those prescribed by the Executive, 
I would not only be exercising Executive power, but would be exer- 
cising the same in direct hostility to the will of the Executive. 

As ancillary to the action of the Executive, it only remains to 
inquire whether a state of case exists, under which a delivery is 
directed. 

Vou. II1.—No. 8. 48 
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The act of 1820 contains the following provisions : 

“Sec. 1. Be it enacted by the General Assembly of the Commonwealth 
of Kentucky, That in all cases where any negro slave or slaves, have, 
or may hereafter run away from his, her or their owner, or owners, 
and take protection in any of the United States, and the owner or 
owners of such slave or slaves, by themselves, their agent, or any 
other person with their approbation, shall have removed, or shall 
hereafter remove any such slave or slaves from any other State 
within the United States into this commonwealth, and he, she, 
or they have been, or shall hereafter be indicted for the same, in any 
one of the United States, and the Governer of said State shall demand 
of the Governor of this State the person or persons so indicted, or 
who may hereafter be indicted, to be delivered to him agreeably to 
the Constitution of the United States and this State, it shall be the 
duty of the Governor of this Commonwealth, upon such requisition 
being made according to law, to issue his warrant to the Sheriff of 
the county where such suppesed fugitive may reside,if he has a known 
place of residence, requiring him to take into custody such supposed 
fugitive or fugitives from justice, as are named in such warrant and 
indictment, and bring him, her or them before a Circuit Judge ; and 
if the Circuit Judge shall be of opinien that the person or persons 
named in such warrant and indictment, are the owner or owners of 
the slave or slaves named in such indictment, or that he, she or they 
acted as the agent, or by the apprcbation of the owner or owners of 
such slave or slaves, it shall be the duty of the Judge to discharge the 
person or persons, taken by virtue of said warrant, out of custody. 

Sec. 2. Be it further enacted, That if the Judge shall be of opin- 
ion that the person or persons taken into custody by virtue of the 
Governor’s warrant, is not the ewner er owners of the slave or slaves 
in the indictment found against him, her or them, in any one of the 
United States, for stealing and conveying a slave or slaves which are 
not their own property ; or that he, she or they did not act as the 
agent, or by the approbation of the owner or owners of such slave 
or slaves, then it shall be the duty of the Judge to remand such per- 
son or persons into custody again, to be dealt with according to the 
laws now in force on that subject.” 

Three questions are embraced in the inquiry under the act. 

1. The identity of the prisoners. 

2. Was Jerry an escaping slave ? 

3» If Jerry was an escaping slave, did the prisoners remove him 
from Ohio, as the authorized agents, or by the approbation of his 
owner ? 
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The identity of the prisoners, as the persons demanded, is admitted. 
The proof is satisfactory, that Forbes acted under a regular and duly 
authenticated power of attorney from Mrs. Long, and that Armitage 
acted with him and at his instance ; and a just construction of the 
act must regard Armitage, when thus acting, as acting under and by 
virtue of the power of attorney, and with the approbation of Mrs. 
Long. 

It remains to inquire, whether Jerry, at the time of his removal 
from Ohio, was a fugitive slave. 

It is true this question must be tested by the paramount law of the 
land, and did the evidence exhibit a case of first impression, every 
aid should be derived from, and respect shown to the adjudications of 
our sister States, in ascertaining what the law is upon the case as 
stated. But when the question has been fully adjudicated by the 
Supreme Court of our own State, such decision must be taken as 
conclusive evidence of what the law is. In this case Jerry was born 
aslave. He was never taken beyond the limits of Kentucky with 
the approbation or consent of his owner. His trip to Cincinnati and 
continuance there in the service of Allgaier, was without the knowl- 
edge and against the will of his owner. The bailment to Allgaier 
was limited both as to time and place. By the contract of hire he 
was expressly inhibited from removing him from the State of Ken- 
tucky. The act of Allgaier in taking him to Cincinnati, could not 
be more prejudicial to the rights of his owner, than if he had been 
taken there by a mere trespasser, or had been stolen and then removed. 

When we recollect the spirit of compromise and concession under 
which the Constitution was adopted, and the deep interest which 
many of the States felt in the question of fugitive slaves, it can 
scarcely be seriously contended, that the parties to that instrument 
ever intended that the right of service should, under such circum- 
stances, be lost to the owner, and his power of reclamation cease. 
But the Supreme Court of this State, in the case of Graham v. Stra- 
der, 5 B. Monroe, 173, have expressly decided, that if the bailee of 
a slave, even with the assent of the owner, take him to Cincinnati for a 
temporary purpose, and while there employ him in his service, and 
the slave afterwards return to Kentucky, no right to freedom is thereby 
acquired. ‘That case must be regarded as conclusive of the present 
question. The subsequent elopement of Jerry, after his return to 
Kentucky, under pretence of going to procure his clothes, made him 
an escaping slave. 

It results, therefore, that the facts which have been proved upon 
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the inquiry, show that the prisoners are within the protecting clause 
of the act of 1820, and that the warrant of the Executive does not 
justify an order for their delivery to the agent of the State of Ohio, 
All of which the Sheriff is directed to certify to his Excellency the 
Governor of Kentucky, upon the return of his warrant. 
MASON BROWN, 
Aprit 13, 1846. Judge 17th Judicial District. 





Superior Court of Cincinnati. 
Ampn.err v. WaARrRINGTON. 
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Where the declaration in an action of Slander laid the speaking of the words on a 
day subsequent to the commencement of the suit, after verdict for plaintiff and 
motion in arrest, leave given to amend the declaration, and motion in arrest 
overruled. 


This was an action of Slander, tried at the October Term, 1845 : 
Verdict for the plaintiff. ‘The defendant filed a motion in arrest of 
judgment, because the declaration alleged the speaking of the words 
at a day subsequent to the commencement of the suit; and the 
plaintiff moved for leave to amend the declaration. 

The writ issued on the 19th October, 1843—the declaration laid 
the speaking of the words on the 5th November, 1843. 

Mr. Scorr for defendant. Broven & Zryn for plaintiff. 


Corrin, Judge: A hasty examination of the authoritics cited con- 
vinces me of the truth of the remark of Chief Justice Parsons, in 
Bemis v. Faxon, 4 Mass., 265,“ That it is not easy to reconcile all 
the cases upon this subject.” 

In Sargent v. Dennison, 2 Cowen, 515, a mistake in the declaration 
by which the cause of action was laid after the commencement of 
the suit, was amended after verdict, though it was made a ground of 
objection at the trial, and the point was reserved ; and the Court say, 
“ We‘ order amendments in cases like this at any stage of the cause.” 

Arnold v. Arnold, 3 Bingham, N. C., 81, was assumpsit: the writ 
issued on the 20th February, and the promise was laid in the decla- 
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ration on the 27th February: after verdict for the plaintiff, the 
defendant moved to arrest the judgment, on the ground that on the 
face of the record the cause of action appeared to accrue after the 
issuing of the writ. The motion was overruled. The Court held, 
that there was no ground for arresting the judgment. 

The case of Bemis v. Faxon was decided upon the authority of 
Sorrel v. Levin, 1 Keb., 354, and is to the same point. 

Where the object of an amendment is to do justice, Courts are 
vested with extensive powers, not only by statute, but by common 
law, and it seems to me that this is a case requiring the exercise of 
that power. 25S. and R,, 219 ; 6 S. and R., 510. 

Leave given plaintiff to amend, and motion in arrest overruled. 
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Woodworth’s Patent for a Planing Machine.—As great interests are 
involved in the recent decisions at Washington, we copy the follow- 
ing statement from the National Intelligencer, adding that we have 
the authority of one of the Judges for saying that itis entirely accurate. 

“It is generally known that several important causes, growing out 
of William Woodworth’s patent for a Planing Machine, originally 
granted in 1828, and extended by decision of the Board of Commis- 
sioners in 1842, have been before the Supreme Court at its late term. 
An unusual number of eminent counsel was heard, on the one side 
and the other, in the several causes, and on the various questions pre- 
sented to the Court. The decision of the Court was pronounced by 
Mr. Justice Nelson, and a professional friend has furnished a state- 
ment of the points understood to be decided. 

1. The Court has decided without any dissent or difference among 
the Judges, that it satisfactorily appears that William Woodworth 
was the true original inventor of the Planing Machine. 

2. That his original patent for such invention was good and valid, 
and free from the objections urged against it. 
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3. That its extension in 1842, by the decree of the Board of 
Commissioners, accrued to the benefit of the patentee, and not, gen. 
erally speaking, to that of assignecs of a part of the original patent ; 
not continuing to such assignees under the general patent any right 
to make or vend the machines, or any exclusive right whatever. But, 
nevertheless, a majority of the Court were of opinion that an assignee 
or grantee, having actually purchased a machine before the expira- 
tion of the original patent, and being then in the actual use thereof, 
might continue the use of such machine. 

From this latter part of the opinion on this point, Justice McLean, 
Justice Wayne, and Justice Woodbury dissented, and the latter read 
an elaborate opinion, giving his views on the subject. 

4. That certain covenants between Mr. Woodworth and those 
claiming with him, on the one part, and Uri Emmons and certain 
persons claiming with him, on the other part, did not, as had been 
contended, convey to the said Emmons and his associates any interest 
in the extension or new patent. 

5. The extension or new patent was granted, not to William 
Woodworth himself, but to his administrator. It had been contended, 
that the act of 1836 did not authorize this, but the Court were of 
the opinion that it did, and that the extension to the administrator 
was lawfully made. 

These several decisions, it is understood, fully establish the right of 
William Woodworth and those claiming under him, and accomplish 
all the material objects sought by the several suits, with the excep- 
tion of the limitation mentioned above under the third head. 

The great usefulness and importance of the machine were fully 
shown, and indeed universally acknowledged on all hands. A model 
was brought into Court, and the operation of the machine was ex- 
hibited and explained by Mr. Latrobe, one of the counsel, with great 
clearness and felicity. 

Our readers, we doubt not, will partake in the gratification which 
we ourselves feel, when genius and enterprize, and great sacrifices 
for the public good meet, at last, though late it be, their just reward. 
We hear, with pleasure, that all the learned Judges who gave opin- 
ions in the case, concurred in sentiment that patents for useful 
inventions should be liberally construed and justly favored ; that no 
country owed more of its progress in the arts to useful inventions by 
individuals than the United States ; that the mechanical genius of 
the country ought to be fostered and encouraged ; and that the idea 
that patents for inventions were in the nature of odious monopolies, 
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was unworthy of the age, and ought to be altogether rejected. In 
these just and liberal sentiments we doubt not that the learned mem- 
bers of the Bench will meet the hearty concurrence of all intelligent 
men. We will only add, that, for ourselves, we have always thought 
that the deliberate and wilful infringement by one man on the fruits 
of another man’s genius and invention, was aptly and appropriately 
denominated by a word which usually denotes the most offensive 
form of plunder, to wit: Prracy.” 


Corporations.—Liability of a Bank for the iorts of its Cashier.— 
Judge King, sitting in Equity, has delivered the opinion of the 
Judges of the Common Pleas in the case of the Bank of Kentucky v. 
the Schuylkill Bank, so long looked for by the community in general, 
and the stockholders of those corporations in particular. ‘The opin- 
ion, though of the highest importance, is voluminous, occupying 
ninety-three pages of manuscript, and his Honor was two hours and 
a half in its delivery. The points decided arc, however, clearly 
given in the following paragraphs : 

]. That the Bank of Kentucky, although a foreign corporation, 
was competent to enter into a contract in Pennsylvania, for the 
establishment of an agency here for the transfer of its stock. 

2. That such a contract was neither in opposition to positive law, 
nor the general policy of this Commonwealth. 

3. That the Schuylkill Bank, as a banking corporation, was legally 
competent to enter into such a contract with the Bank of Kentucky. 

4. That the Kentucky Bank, in the creation of this agency, not 
only acted in conformity to its general charter powers, but pursuant 
to the mode pointed out by its charter. 

5. That the Bank of Kentucky was responsible to the holders of 
the spurious stock issued by its Philadelphia agent, so far certainly 
as to be bound to make compensation to the holders of such spurious 
stock. 

6. That the Bank of Kentucky having actually made such com- 
pensation, had its remedy in Equity against the Schuylkill Bank, as 
a defaulting agent, for indemnity ; and that, under the act of 1842, 
passed by the Legislature of Pennsylvania, for the relief of the Bank 
of Kentucky, that Bank properly represented holders of spurious 
stock, to whom it had not made compensation. 

7. That the liability of the Schuylkill Bank for the acts of its 
cashier, in issuing the spurious stock, was co-extensive with the entire 
indemnity of the bona fide purchasers of said stock. 
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8. That in point of law and in fact, the Schuylkill Bank, in its 
corporate capacity, was, from the 18th of March, 1835, to the 16th 
of December, 1839, the transfer agent of the Bank of Kentucky, 
and responsible for defaults of its own organic functionaries, in the 
execution of the duties of such agency. 

9, That the formal proceedings in this case were perfectly regular, 
whether regarded with reference to the general principles of Equity 
practice, or the special jurisdiction given to this Court by the act of 
Assembly of 1842, before referred to. 

The Court then decreed in favor of the Bank of Kentucky, and 
made an order in reference to the computation of the over-issues, 
and the amount of indemnity to be paid by the Schuy)kill Bank under 
this decree. 

The decree is final; no appeal being allowed by the act of 
Assembly, vesting equity powers in the Judges of the Common Pleas. 
—Philadelphia U. S. Gazette. 


Jury Fee in Hamilton county.—A special statute for this county, 
required each of the Courts, before entering the verdict in any case, 
to fix the amount of the jury fee, and this amount was to be paid 
forthwith by the successful party to the sheriff, who was to pay it into 
the county treasury. The Court of Common Pleas and Superior 
Court had adopted the practice of charging twelve dollars per day. 
But the Supreme Court, at its present session, reduced the charge to 
six dollars per day, making no portions of a day—remarking, that this 
would probably remunerate the county, which was all the Legislature 
ought to have intended. 


Marriage—Condition in restraint of, votd.—In the Court of Com- 
mon Pleas, Judge Blair has decided, that where a man devised the 
use and profits of lands to his wife, “ during her natural life, or 
widowhood,” the words “or widowhood,” imposed a condition in restraint 
of marriage, which is inconsistent with the policy of the law, and, 
therefore, void. ‘The estate of the woman, who had married again, 
was held to be an estate for life absolute. Judge Lawless and Mr. 
Hamilton, counsel for plaintiff. Mr. Gamble for defendant. 

The intention of the devisor, as gathered from the will, evidently 
was, that his wife, if she survived him, should have an estate for life, 
if she remained single, and that she should forfeit it by a second 
marriage.—St. Louis Reveille. 





